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Mintz Levin Cohn Ferris Glovsky and Popeo, P.C.
One Financial Center

Boston, MA 02111

Re: Aggregate Industries Northeast Region, Inc. F/XK/A
Bardon Trimount

Dear Mr. Popeo:

This letter sets forth the Agreement between the United
States Attorney for the District of Massachusetts ("the U.S.
Attorney"), the Attorney General for the Commonwealth of
Massachusetts (“the Mass AGO”), (hereinafter collectively “the
Government”) and your client, Aggregate Industries Northeast
Region, Inc. F/K/A Bardon Trimount ("Defendant"). The Agreement
is as follows:

1. Entry of Plea

At the earliest practicable date, Defendant agrees to waive
prosecution by indictment and to plead guilty to a one count
Information charging the defendant with violating Title 18,
United States Code, Section 286 (Conspiracy to defraud the
Government with respect to claims), a copy of which is attached
hereto as “Exhibit A.” Defendant expressly and unequivocally
admits that it in fact knowingly, intentionally and willfully
committed the crime charged in the Information, and is in fact
‘guilty of that offense. :

It is the intention of the parties that this plea will cover
any and all of Defendant’s federal and state criminal liability
in connection with Defendant’s participation in:

a. a scheme to deliver non-compliant concrete to federal
and state highway projects particularly the Central Artery/Tunnel



Project (hereinafter “CA/T”) between 1996 and 2005 as described
in the attached Information;

b. a scheme to rig bids on several municipal paving
contracts between 1996 and 2004;

c. predatory and anti-competitive practices in connection
with the bidding or performance of bituminious concrete “hot mix”
road paving and repair contracts and/or the sale or supply of
bituminous concrete road paving materials in the states of
Massachusetts and New Hampshire between 1996 and 2005; and

d. any other conduct known to the U.S. Attorney prior to
the date of the execution of this Agreement, including criminal
activity regarding other municipal, state and federal highway
projects.

Additional criminal activity not alleged in the above
described Information, and not described above in subparagraphs a
through d is not covered by the terms of this Agreement. It is
incumbent upon Defendant to make a full and complete disclosure
to the Government regarding additional criminal activity in order
to resolve criminal liability for that activity by way of this
Agreement.

It is also the intention of the parties that this plea in
conjunction with-the attached Civil Settlement Agreement
(attached hereto as “Exhibit B”) and side letter with the Federal
Highway Administration (FHWA) (attached hereto as “Exhibit C”)
will cover any and all civil liability to the state and federal
governments that Defendant may incur in connection with
Defendant’s participation in the criminal activity set forth in
the attached Information and the criminal activity descrlbed
above in subparagraphs a through d.

2. Penalties

Defendant is subject to a fine of $500,000, or twice the
gross gain derived from the offense or twice the gross loss to a
person other than the defendant, whichever is greatest. See 18
U.S.C. 8§88 3571(c), (d). :

The parties agree that the gross loss resulting from the
offense is approximately $5,200,000, and the maximum fine is,
therefore, $10,400,000. The parties have arrived at this figure
through an analysis of Defendant’s paper and computer records as -
well as through extrapolation from those records to include
instances of fraud where there is an absence of records.




In summary, this analysis showed that approximately 5,700
loads of non-compliant concrete were delivered to the CA/T
between 1996 and 2005. Additionally, approximately 800 loads of
non-compliant concrete were delivered to other public highway
jobs during this time period. These loads comprised
approximately 64,163 yards of non-compliant concrete at an
average cost of $80.90 per yard yielding a total gross loss of
approximately $5,191,103.

The defendant is also subject to a maximum term of probation
of five years, and a special assessment of $400. The Court may

also order the defendant to pay restitution to the victims of the
offense.

3. Sentencing Guidelines

The parties agree to take the following positions at

sentencing with respect to the application of the United States
Sentencing Guidelines:

a. The Guideline Manual in effect at the time of
defendant's plea should be used in determining the
defendant's sentence. See U.S.S.G. § 1B1.11(b) (3).

b. Per U.S.S.G. § 8C2.4(a), the base fine is the greatest
of the amount of fine determined by reference to
U.S.S5.G. § 8C2.4(d) corresponding to the calculated
offense level, the gross pecuniary gain to the
organization from the offense, or the pecuniary loss
from the offense caused by the organization.

(1) Calculated offense level is 26 with a
corresponding offense level fine table
amount of $3,700,000, determined as
follows:

(i} The base offense level under the fraud
guideline is six (6) pursuant to U.S.S.G. §
2B1.1(a) (2).

(ii) The pé&cuniary loss from the offense is in
excess of $2,500,000, but less than
$7,000,000, thereby adding 18 levels pursuant
to U.S.5.G. § 2B1.1(b) (1) (J).

(iii) The offense involved use of sophisticated
means, thereby adding two (2) levels pursuant
to U.S.8.G. § 2B1.1(b) (9).



(iv) The total offense level is 26.

(v) A total base offense level of 26 has a
corresponding fine of $3,700,000 pursuant to
U.5.S.G. § 8C2.4(4d).

(2) Base fine is $5,200,000, determined as follows:
(1) Pursuant to U.S.S.G. § 8C2.4(a) (3), the

pecuniary loss from the offense caused by the |

organization was $5,200,000.

(ii) The base fine is therefore $5,200,000
pursuant to U.S.S.G. § 8C2.4(a) which
requires the greater of the table amount or
the pecuniary loss.

Calculating the Multiplier: 1.4 - 2.8

(1) Pursuant to U.S.S.G. § 8C2.5, the culpability
score is 7 determined as follows:

(i) Base culpability score is 5 pursuant to
U.S.8.G. § 8C2.5(a);

(ii) Add 4 points pursuant to U.S.S.G. §§
8C2.5(b) (2) (A) (1), 8C2.5(b) (2) (A) (ii), in
that the organization within which the
offense was committed had 1000 or more
employees, the organization had less than
5,000 employees, an individual within the
high-level personnel of the organization
participated in and condoned the offenses,
and tolerance of the offenses by substantial
authority personnel was pervasive throughout
the organization;

(iii)Deduct two (2) points pursuant to U.S.S.G. §
8C2.5(g) (2) .

(iv) Total culpability score is 7.
(2) Pursuant to U.S.S.G. § 8C2.6, the appropriate
multiplier range associated with a culpability

score of 7 is 1.4 to 2.8.

Guideline Fine Range: $7,280,000 - $14,560,000.




(1) Minimum guideline fine is $7,280,000, determined
pursuant to U.5.S5.G. § 8C2.7(a) by multiplying
$5,200,000 by 1.4. :

(2) Maximum guideline fine is $14,560,000, determined
pursuant to U.S.S.G. §.8C2.7(b) by multiplying
$14,560,000 by 2.8.

-

e. The parties agree that (1) disgorgement ﬁursuant to
U.S.S5.G. § 8C2.9 is not necessary, (2) there is no
basis for a downward departure under the U.S.S.G. and
(3) that a fine within the guideline range will result
in a reasonable sentence taking into consideration all
of the factors set forth in 18 U.S.C. 8§ 3553(a), 3572.

4. Agreed Disposition

The parties agree pursuant to Fed. R. Crim. P. 11(c) (1) (O)
that the following sentence is the appropriate disposition of the
Information:

a.

a criminal fine in the amount of seven million two
hundred eighty thousand dollars ($7,280,000) to be paid
within one week of the date of sentencing; and

a mandatory special assessment of $400 pursuant to 18
U.S.C. 3013, which shall be paid to the Clerk of Court
on or before the date of sentencing; and

a payment of $50,000,000 with the exception of criminal
fines and court costs into a fund as directed in the
Civil Settlement Agreement (attached hereto as "“Exhibit
B”). It is the intent of the parties that this money
will be administered by the Government for the sole
purpose of maintaining the CA/T. Defendant understands
and agrees that the actual vehicle for holding this
money as well as the manner chosen to administer this
fund is within the sole discretion of the Government.

Defendant also agrees to divest its Boston based
asphalt plant located at 1586 Hyde Park Avenue Hyde
Park, Massachusetts 02136-2458 within 180 days from the
entry of its plea. The transaction 1s subject to
approval by the Government to ensure that the acquiring
entity has no financial, familial, or personal
relationship with the Defendant or any officers or
employees of the Defendant. Defendant also agrees not
to acquire or construct an asphalt plant located within




the city limits of Boston for a period of ten years.
The agreed purpose of this provision is to encourage a
more competitive environment in the asphalt and paving
industry in the City of Boston.

e. Defendant also agrees to employ at Defendant’s expense
an in-house monitor for a period of five years from the
entry of Defendant’s plea or until all monies due and
owing under this Agreement are paid, but in no event
shall the period of monitcrship be less than three .
years from the entry of Defendant’s plea. This monitor
will be employed consistent with the terms of the
attached FHWA settlement agreement, and will report
monthly to a government committee composed of a )
representative from the U.S. Attorney, the Mass AGO,
and FHWA to ensure Defendant’s compliance with the
terms of this Agreement.

£. In light of the pending civil actions: United States ex
rel. Timothy Chase v. Aggregate Industries, Inc., C.A.
No. 05-Cv-11586 (D. Mass.); United States ex rel.
Harrington, et al. v. Aggregate Industries, et al.,
C.A. No. 03-CV-11892 (D. Mass.); and Commonwealth of
Massachusetts ex rel. Timothy B. Chasgse, Jr. v.
Aggregate Industries, Inc., a subsidiary of Holcim,
Ltd., Suffolk Superior Court No. 05-1936 (the “Civil
Actions”) and the Civil Settlement Agreement between
Defendant and others and the United States relating to
the civil actions which are being signed
contemporaneously with this plea agreement, and
attached hereto as Exhibit B, which requires the
payment of $50,000,000 as set forth above, the parties
agree that there is no need to order restitution in
this case. See 18 U.S.C. 3663 (a) (3). Therefore, the
United States agrees that it will not seek a separate
restitution order as part of the resolution of this
case, and the parties agree that the appropriate
disposition of this case does not include a restitution
order.

g. Consistent with the terms of the FHWA settlement
agreement, Defendant agrees to implement a new
Corporate Integrity Agreement designed to prevent
future violations of the law and to institute a new
corporate culture aimed at compliance with state and
federal regulations.

The U.S. Attorney and Defendant agree that there is no basis




for a departure or deviation under the factors set forth in 18
U.s.C. §3553(a) from the sentencing range established by the
United States Sentencing Guidelines.

5. No Further Prosecution of Defendant

Pursuant to Fed. R. Crim. P. 11l(c) (1) (A), the Government
agrees that, other than the charges in thé'attacheq Information,
it shall not further prosecute Defendant for conduct which falls
within the scope of the Information or is otherwise described in
subparagraphs a through d of paragraph 1.°

This declination is contingent on (1) the guilty plea of
Defendant being accepted by the Court and not withdrawn, and (2)
Defendant’s performance of all of its obligations as set forth in
this Agreement, the attached Civil Settlement Agreement, and the
attached FHWA settlement agreement. If Defendant’s guilty plea
is not accepted by the Court or is withdrawn for any reason, or
if Defendant should fail to perform an obligation under this
Agreement or the Civil Settlement Agreement or the FHWA
settlement agreement, this declination of prosecution shall be
null and void. '

The Government expressly reserves the right to prosecute any
individual, including but not limited to present and former
officers, directors, employees, and agents of Defendant, in
connection with the conduct encompassed by this plea agreement,
within the scope of the grand jury investigation, or known to the
U.S. Attorney.

6. Payment of Mandatory Special Assessment

Defendant agrees to pay the mandatory special assessment to
the Clerk of the Court on or before the date of sentencing,
unless Defendant establishes to the satisfaction of the Court
that Defendant is financially unable to do so.

7. Waiver of Rights to Appeal and to Bring Collateral Challenge

Defendant is aware that it has the right to challenge its
sentence and guilty plea on direct appeal. Defendant is also
aware that it may, in some circumstances, be able to argue that
its plea should be set aside, or its sentence set aside or
reduced, in a collateral challenge (such as pursuant to a motion
under 28 U.S.C. § 2255).

In consideration of the concessions made by the Government
in this Agreement, Defendant knowingly and voluntarily waives its




right to appeal or collaterally challenge:

(1) Defendant’s guilty plea and any other aspect of
Defendant ‘s conviction; and

(2) The imposition by the Ristrict Court of a sentence
which does not exceed that being recommended by
the U.S. Attorney pursuant~to this agreement.

Defendant’s waiver of rights to appeal and to bring
collateral challenges shall not apply to appeals or challenges
based on new legal principles in First Circuit or Supreme Court
cases decided after the date of this Agreement which are held by
the First Circuit or Supreme Court to have retroactive effect.

This Agreement does not affect the rights or obligations of
the United States as set forth in 18 U.S.C. § 3742 (b), and the
U.S. Attorney therefore retains his appeal rights.

8. Cooperation

Defendant shall cooperate completely and truthfully in any
trial or other proceeding arising out of any ongoing federal
grand jury investigation of its current and former officers,
agents, and employees. Defendant shall make reasonable efforts
to facilitate access to, and to encourage the cooperation of, its
current and former officers, agents, and employees for interviews
sought by law enforcement agents, upon request and reasonable
notice. Defendant shall also take reasonable measures to
encourage its current and former officers, agents, and employees
to testify truthfully and completely before any grand jury, and
at any trial or other hearing, at which they are requested to do
so by any government entity.

Provided, however, notwithstanding any provision of this
agreement, that: (1) Defendant is not required to request of its
current or former officers, agents, or employees that they forego
seeking the advice of an attorney nor that they act contrary to
that advice; and (2) Defendant is not required to take any
action against its officers, agents, or employees for following
their attorney’s advice.

In addition, Defendant shall furnish to law enforcement
agents, upon request, all documents and records in its
possession, custody or control that are relevant to the
government's inquiries.

Defendant specifically agrees to waive any attorney-client




privilege or claim of work product protection with respect to any
interviews of (a) its current officers and employees, (b) its
former officers and employees, and (c) any other individual,
conducted in connection with the present criminal investigation
by the Government. This waiver includes within its scope any
notes, memoranda, summaries or other aocumentation of any such
interviews. Defendant further agrees to provide such
documentation, including a list of all persons interviewed, to
the Government within thirty days of the entry of defendant’s
plea. ‘

If the U.S. Attorney determines that Defendant has breached
this Agreement by making any false, incomplete or misleading
statement, or by providing any false, incomplete or misleading
information to any law enforcement personnel, grand jury or
court, the U.S. Attorney may terminate this Agreement as set
forth below, and may also prosecute Defendant for any and all
offenses that could be charged against it in the District of
Massachusetts, including, but not limited to, false statements
and perjury. '

9. Probation Department Not Bound By Agreement

The sentencing disposition agreed upon by the parties and
their respective calculations under the Sentencing Guidelines are
not binding upon the United States Probation Office. Defendant’s
plea will be tendered pursuant to Fed. R. Crim. P. 11 (c) (1) (C).
Defendant cannot withdraw his plea of guilty unless the
sentencing judge rejects this Agreement. If the sentencing judge
rejects this Agreement, this Agreement shall be null and void at
the option of either the United States or Defendant. In this
regard, Defendant hereby waives any defense to any charges which
he might otherwise have under any statute of limitations or the
Speedy Trial Act. '

10. Fed. R. Crim. P. 11(c) (1) (C) Agreement

Defendant’s plea will be tendered pursuant to Fed. R. Crim.
P. 11(c) (1) (C). Defendant cannot withdraw its plea of guilty
unless the sentencing judge rejects this Agreement or fails to
impose a sentence consistent herewith. If the sentencing judge
rejects this Agreement or fails to impose a sentence consistent
herewith, this Agreement shall be null and void at the option of
either the United States or Defendant.

Defendant may seek sentencing by the District Court
immediately following the Rule 11 plea hearing. The United
States does not object to the Court proceeding to sentence




Defendant immediately following the Rule 11 plea hearing or in
the absence of a Presentence Report in this case. Defendant
understands that the decision whether to proceed immediately
following the plea hearing with the sentencing proceeding, and to
do so without a Presentence Report, is exclusively that of the
United States District Court. ]

11. Civil and Administrative Liability ~

By entering into this Agreement, the United States does not
compromise any civil liability except as specifically set forth
in the Civil Settlement Agreement, including but not limited to
any tax liability which Defendant may have incurred or may incur
as a result of its conduct and its plea of guilty to the attached
Information.

Defendant’s civil liability to the United States and the
Commonwealth of Massachusetts in connection with the matters
described in the attached Information and in subparagraphs a
through ¢ in paragraph 1 of this Agreement is resolved in the
Civil Settlement Agreement, attached as Exhibit B, according to
the terms set forth in that Agreement.

12. Waiver of Defenses

If Defendant’s guilty plea is not accepted by the Court for
whatever reason, or is later withdrawn for whatever reason,
Defendant hereby waives, and agrees it will not interpose, if
charges are filed within six months of the date on which such
guilty plea is rejected or withdrawn, any defense to any charges
brought against it which it might otherwise have under any
statute of limitations or the Speedy Trial Act.

13. Breach of Agreement

If the U.S. Attorney determines that Defendant has
materially breached any material obligation under this Agreement,
the U.S. Attorney may, at his sole option, be released from his
commitments under this Agreement in its entirety by notifying
Defendant, through counsel or otherwise, in writing. The
Government may also pursue all remedies available under the law,
even if it elects not to be released from its commitments under
this Agreement. Defendant recognizes that no such breach by
~ Defendant of an obligation under this Agreement shall be grounds
for withdrawal of its guilty plea. Defendant understands that
should it materially breach any material obligation under this
Agreement, the Government will have the right to use against
Defendant before any grand jury, at any trial or hearing, or for

10




sentencing purposes, any statements which may be made by
Defendant, and any information, materials, documents or objects
which may be provided by it to the government subsequent to this
Agreement, without any limitation. The government agrees that ,
in the event of such material breach, consistent with the meaning
of the Double Jeopardy clause of the United States Constitution,
the Government cannot and will not prosecute Defendant for
conduct charged in the Information, so lofig as Defendant does not
withdraw its guilty plea. 4

In the event Defendant at any time hereafter materially
breaches any material obligations under this Agreement, Defendant
understands that (1) the Government will as of the date of that
breach be relieved of any obligations it may have in this-
Agreement, the attached Civil Settlement Agreement, and the
attached FHWA settlement agreement including but not limited to
the promise not to further prosecute Defendant as set forth in
paragraph 5 of this Agreement; and (2) Defendant will not be
relieved of its obligation to make the payments set forth in this
Agreement and the attached Civil Settlement Agreement, nor will
it be entitled to return of any monies already paid. Moreover,
in the event of a breach, Defendant hereby waives, and agrees it
will not interpose, any defense to any additional charges brought
against it which it might otherwise have under any statute of
limitations, or the Speedy Trial Act.

Defendant understands and agrees that this 11(c) (1) (C) plea
agreement and its agreed upon criminal disposition:

(a) are wholly dependent upon Defendant’s timely compliance
with the provisions of the attached Civil Settlement Agreement,
including the requirement in the agreement that Defendant pay to
the Government $50,000,000 less criminal fines and court costs
plus interest calculated at the post judgement rate under the
Debt Collection Act, 28 U.S.C. 1961, on any outstanding amount
commencing on the date Defendant enters its plea continuing until
and including the day before complete payment is made in accord
with the terms of the Civil Settlement Agreement; and that

{(b) failure by Defendant to comply fully with the terms of
this Agreement or the attached Civil Settlement Agreement will
constitute a breach of this Agreement.

The Government may, at its sole option, be released from its
commitments under this Agreement, including, but not limited to,
its agreement in this paragraph regarding the appropriate
disposition of this case, 1if at any time between Defendant’s
execution of this Agreement and sentencing Defendant:

11




(a) Fails to admit a complete factual basis for the plea;

(b) Pails to truthfully admit its conduct in the offenses
of conviction;

(¢) Falsely denies, or frivolouély contests, relevant
conduct for which Defendant is accountable under
U.5.5.G. § 1Bl1.3; »

(d) Fails to provide truthful information about its
financial status; )

(e) Gives false or misleading testimony in any proceeding
relating to the criminal conduct charged in this case
and any relevant conduct for which Defendant is
accountable under U.S.S5.G. § 1B1l.3;

(f) Engages in acts which form a basis for finding that
Defendant has obstructed or impeded the administration
of justice under U.S.S5.G. § 3C1l.1;

(g) Commits a crime; and/or

(h) Attempts to withdraw its guilty plea.

Defendant expressly understands that it may not withdraw its

plea of guilty, unless the Court rejects this Agreement pursuant

to Fed. R. Crim. P. 11 (c) (5).

14. Corporate Authorization

Defendant’s acknowledgment of this Agreement and execution
of this Agreement on behalf of the corporation is attached hereto
as “Exhibit D.” Defendant shall provide to the Government and
the Court a certified copy of a resolution of the Board of
Directors of Aggregate Industries Northeast Region, Inc.,
affirming that the Board of Directors has authority to enter into
this Plea Agreement and has (1) reviewed the Information in this
case and the proposed Plea Agreement; (2) consulted with legal
counsel in connection with the matter; (3) voted to enter into
the proposed Plea Agreement; (4) voted to authorize Defendant to
plead guilty to the charges specified in the Information; and (5)
voted to authorize the corporate officer identified below to
execute the Plea Agreement and all other documents necessary to
carry out the provisions of the Plea Agreement. A copy of the
resolution is attached hereto as “Exhibit E.” Defendant agrees
that either a duly authorized corporate officer or a duly
authorized attorney for Defendant, at the discretion of the

12




Court, shall appear on behalf of Defendant and enter the guilty
plea and will also appear for the imposition of sentence.

15. Who Is Bound By Agreement

Except as set forth below, this Agreement is limited to the
U.S. Attorney for the District of Massachusetts and the Attorney
General for the Commonwealth of Massachusé%ts, and cannot and
does not bind the Attorney General of the United States or any
other federal, state or local prosecutive authorities. The U.S.
Attorney represents that the Antitrust Division of the U.S.
Department of Justice has agreed to be bound by the terms of this
plea agreement.

16. Complete Agreement

This Agreement, together with the Civil Settlement Agreement
and the FHWA settlement agreement, set forth the complete and
only agreement between the Parties relating to the disposition of
this matter. No promises, representations, agreements or
conditions have been entered into other than those set forth in
this letter and its Exhibits A through E. This Agreement
supersedes prior understandings, if any, of the parties, whether
written or oral. This Agreement can be modified or supplemented
only in a written memorandum signed by the parties or as agreed
by the parties on the record in court.

If this letter accurately reflects the Agreement entered
into between the United States and your client, Aggregate
Industries Northeast Region, Inc., please have the authorized
representative of Defendant sign the Acknowledgment of Agreement
below. Please also sign as Witness. Return the original of this
letter to Assistant U.S. Attorney Fred M. Wyshak, Jr. of the
United States Attorney’s Office of the District of Massachusetts.

MICHAEL/\J. SULLIVAN
United ates Attorney

WMetee

MARTHA COAKLEY
Attorney General for the
Commonwealth of Massachusetts
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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA
Crim. No.
V. o
Violation: 18 USC 286
AGGREGATE INDUSTRIES -
NORTHEAST REGION, INC.

F/K/A BARDON TRIMOUNT,

Defendant.

e Nt M e N S N S S S

INFORMATION -

THE UNITED STATES ATTORNEY in and for the District of
Massachusetts charges that:

COUNT ONE
(Conspiracy to defraud the Government with respect to claims)

At times material to this Information:

1. The Central Artery/Tunnel (hereinafter “CA/T”) project,
colloquially known as the “Big Dig,” was a multi-billion dollar
Interstate Highway System public construction project in the city
of Boston funded by agencies and departments of the sﬁate and
federal government. The CA/T project built or reconstructed
about 7.5 miles of urban highways, about half of them
underground.

2. The Federal Highway Administration (hereinafter “FHWA”)
is an operating administration of the United States Department of
Transportation which administers the distribution of federal
funds to state and local agencies responsible for building and

maintaining roadways, bridges and tunnels. FHWA’s functions, as




delegated by the United States Secretary of Transportation,
included approving CA/T construction projects and distributing
federal highway construction funds for use on CA/T construction
projects to the Commonwealth of Massachusetts. A series of
Congressional acts authorized federal furds to be .spent on the
CA/T project. 1In 1987, Congress passed The Surface
Transportation and Uniform Relocation Assistance Act of 1987.
The 1987 Act was followed by The Intermodal Surface
Transportation Efficiency Act in 1991. On June 9, 1998, Congress
passed The Transportation Equity Act for the 21st Century.
Finally, on August 10, 2005, Congress passed The Safe,
Accountable, Flexible, Efficient Transportation Equity Act: A
Legacy for Users. By project’s end, the federal government will
have spent approximately $8.549 billion on the Big Dig.

3. The Massachusetts Highway Department (hereinafter
“MHD”) was responsible for all aspects of CA/T construction
projects from approximately 1989 through 1997. In or about March
1997, the Massachusetts Legislature passed the Metropolitan
Highway System (MHS) Act, which gave the Massachusetts Turnpike
Authority (hereinafter “MTA”) responsibility for supervising the
completion of the CA/T. After passage of the MHS, MHD remained
responsible for soliciting bids, awarding CA/T contracts, and
making payments to CA/T contractors on behalf of the Commonwealth

of Massachusetts. MHD also ensured that the FHWA reimbursed the




Commonwealth of Massachusetts for the federal contribution toward
the work actually performed and materials actually used on CA/T
construction projects. After passage of the MHS, MTA’'s
responsibilities included direct ovetéight and project management
of the day to day operations of the CA/T” These responsibilities
included, among others:

(a) inspecting work performed and materials used by
sald private contractors to ensure that they were in accordance
with contract specifications; and

(b) ensuring that said private contractors working on
CA/T construction projects charged the Commonwealth of
Massachusetts only for work performed and materials actually used
during the perfofmance of CA/T contracts.

4, Cl7A1 was one of the CA/T “mainline tunnel” contracts
which encompassed the northbound lanes of Interstate 93
(hereinafter “I-93") from Congress Street to High Street and the
southbound lanes of I-93 from High Street to Oliver Street. A
major part of the contract included the construction of the
tunnel walls, base slab, and roof slab which were all made, in
whole or in part, from concrete. Modern Continental Corporation
(hereinafter “MCC”) was the general construction contractor on
C17Al.

5. Cl7A9 was also one of the CA/T mainline tunnel

contracts which encompassed the northbound and southbound lanes




of I-93 from High Street to State Street as well as the
modernization of Massachusetts Bay Transit Authority Aguarium
Station. The contract called for the construction of the tunnel
walls, temporary decking, caissons, base slab, and roof slab
which were all made, in whole or in part,” from concrete. A joint
venture between MCC and Obayashi USA was the general construction
contractor on C1l7A9.

6. C1l7A6 was also cne of the CA/T “mainline tunnel”
contracts which encompassed, among other things, the southbound
lanes of I-93 from Kneeland Street to Oliver Street. The
contract included the construction of cut-and-cover tunnels,
drilled shaft foundations, ramps and bridges which were all made,
in whole or in part, from concrete. Particularly, the tunnel
walls, base slab, and roof slab were made, in whole or in part,
from concrete. MCC was the general construction contractor on
Cl7A6.

7. C09A4 was the CA/T contract for the I-93 northbound
interchange at the Massachusetts Turnpike (hereinafter “I-90").

A major part of the contract included the construction of surface
roads, boat sections, tunnel sections and viaducts which were all
made, in whole or in part, from concrete. A joint venture
between J.F. White Contracting Company/Slattery
Associates/Interbeton, Inc. and Perini Corporation was the

general construction contractor on C09A4.




8. CO09B1 was the CA/T contract for the I-90 Fort Point
Channel Crossing. A major part of the contract included the
construction of cut and coﬁer tunnels in multiple areas, the
construction and installation of six concrete immersed tube
tunnel sections under the Fort Point Charhnel, and .the
construction of two bridges, which were all made, in whole or

part, from concrete. MCC was the general construction contractor

on CO9B1.
9. Often, CA/T tunnel walls were constructed using a
building method known as “slurry wall construction.” “Slurry”

was a viscous liquid ordinarily containing bentonite clay which
held excavations open prior to concrete placement. The tunnel
walls on contracts Cl17A1 and Cl7A%9 were “slurry walls.” The base
slab was a concrete slab between two slurry walls upon which the
tunnel roadway was built. A concrete “mud mat” was poured before
the base slab and waterproofing materials were applied to the mud
mat before the base slab was constructed. The roof slab was a
concrete slab which formed the tunnel ceiling and spanned the
area between two or more slurrvaalls. The roof slab was
underground and was generally covered by surface roadways and
parkland. Deep duct shafts connected the tunnels to surface vent
buildings, and sometimes were installed beneath the mud mat.
Drilled shafts were vertical concrete underground columns which

generally encased steel beams used to support tunnel structures.




These deep duct shafts and drilled shafts were also constructed
using the slurry methodology.

10. CA/T project-wide specifications and supplemental
specifications were issued by the CA/E to define materials and
methods for the concrete used on the various. contracts mentioned
above. Furthermore, each contract also ceontained additional
contract specific specifications. Accordingly, specifications
regarding the type, strength and properties of concrete were set
forth in detail by the CA/T.  General construction contractors
were required to submit specific formulas, known as “mix
designs,” for concrete consistent with project and contract
specifications. Such submissions, known as “submittals,” were
subject to review and approval by the CA/T before use on the
project. The CA/T project-wide supplemental specifications, and
contract specifications through reference to the CA/T
specifications, generally prohibited the addition of water to
concrete after the concrete was mixed or “batched” except in
certain defined and controlled circumstances. Furthermore, the
aforementionea épecifications strictly prohibited the use of
concrete where more than ninety (90) minutes had passed between
the time the concrete had been batched and the time it was placed
or poured. Concrete more than ninety (90) minutes old was known
as “old concrete.”

11. The CA/T supplemental specifications also required that




the concrete plants produce “batch reports” or “batch slips” for
each truckload of concrete. The CA/T specifications required
that these batch reports provide the following information: date
and time of batching, concrete plant number, identification
number identical to that of the concrete Helivery ticket, code
for mix design, and construction contract, number. The CA/T
further required the delivery of a copy of the batch report to
the CA/T éngineer at the time of concrete placement. CA/T‘
inspectors relied on the accuracy of the information provided on
the batch reports.

12. The defendant AGGREGATE INDUSTRIES NORTHEAST REGION,
INC. FKA BARDON TRIMOUNT (hereinafter “AGGREGATE”) is a wholly
owned subsidiary of Aggregate Industries Management, Inc. FKA
Barson U.S. Corporation headquartered in Rockville, Maryland.
Prior to March 2005, Aggregate Industries, Inc. was owned by
Bardon U.S. Corporation located in Leicestershire, England. 1In
approximately March 2005, Aggregate Industries PLC was purchased
by Holcim Ltd, located in Jona Canton of St. Gallen, Switzerland.
The defendant AGGREGATE was in the business of manufacturing and
supplying ready-mix concrete and bituminous asphalt (which was
used for paving roadways). The defendant AGGREGATE owned and
operated numerous concrete and asphalt plants as well as stone
quarries in the District of Massachusetts and elsewhere. The

defendant AGGREGATE divided its business operations into three




separate “divisions.” These divisions were known as the concrete
division, the asphalt division, and the construction division.
The defendant AGGREGATE had business offices located at 1751
Broadway in Saugus, Massachusetts.

13. The defendant AGGREGATE manufactured and, supplied the
concrete that was used by the general contractors mentioned above
in the construction of slurry walls, base slabs, roof slabs and
other concrete structures for CA/T contracts C17Aa1, Cl17A%9, Cl1l7A6,
CO9A4, and CO9B1l, among others. This concrete was regularly
delivered in trucks which carried approximately ten cubic yards
of concrete.

14. Continuously from in or about and between 1996 and
August 2005, in the District of Massachusetts and elsewhere, the
defendant

AGGREGATE INDUSTRIES NORTHEAST REGION, INC.
F/K/A BARDON TRIMOUNT,

and others known and unknown to the Grand Jury, did unlawfully
and knowingly combine, conspire, confederate and agree together
and with each other to defraud the United States and an agency
thereof, the United States Department of Transportation, by
obtaining and aiding to obtain the payment and allowance of
‘false, fictitious and fraudulent claims in violation of Title 18,
United States Code, Section 287 in that the defendants and others

known and unknown to the grand jury did conspire, confederate and




agree (1) to provide concrete to the general construetion
contractors on the CA/T contracts described above which concrete
did not meet the requirements of the CA/T project and (2) to
provide false documents to said generel construction contractors
to conceal the substandard nature of the ‘Concrete knowing that
said documents were required by the CA/T project and would be
used as part of a claim for payment from the CA/T project.

METHODS AND MEANS OF THE CONSPIRACY

15. It was a part of the conspiracy that the defendant and
its co-conspirators did recycle concrete that was more than
ninety (90) minutes old, had been adulterated with the addition
of excess water, and was not batched pursuant to CA/T project
specifications. The defendant and its co-conspirators delivered
at least 5,000 truckloads of such concrete to CA/T projects.

16. It was a part of the conspiracy that concrete trucks
containing “leftover” concrete, i.e., concrete that had not been
used by the previous customer, were “loaded over” with some
amount of CA/T project concrete and delivered to the CA/T
project. These loads of leftover concrete were dubbed “10-9
loads” by the members of the conspiracy. 10-9 loads included
concrete that did not meet the CA/T projects specifications,
concrete that was older than 90 minutes, and concrete that had
already been rejected by CA/T inspectors.

17. It was a part of the conspiracy that concrete trucks




that had been rejected by CA/T inspectors were routed back to the
.CA/T project by the defendant and its co-conspirators. The basis
for rejection did include, at times, the fact that the concrete
had exceeded the ninety (90) minute time limit or otherwise did
not meet CA/T specifications. On those dccasions where the delay
was caused by the general construction contractor, the defendant.
was péid twice for delivering the same load of concrete to the
CA/T project.

18. It was a part of the conspiracy that in order to
conceal this fraud, the defendant and its co-conspirators added
excess amounts of water as well as other ingredients to 10-9
loads to make those loads appear to be freshly batched.

19. It was a part of the conspiracy that in order to
conceal this fraud, false batch reports were created byvthe
defendant and its co-conspirators which falsely reported that the
concrete had been batched within the applicable time period. On
those occasions when the 10-9 loads did not contain the CA-T
project formula or “mix,” the batch report also falsely
identified the load as the correct CA/T mix.

20. It was a part of the conspiracy that the defendant and
its co-conspirators delivered these false batch reports to CA/T
project inspectors to induce the inspectors to accept the 10-9
loads.

21. It was a part of the conspiracy that the defendant and

10




its co-conspirators caused these false batch reports to become
part of the records of the CA/T project knowing that the MTA
would rely upon the false batch reports to determine the quality
and amount of concrete placed by thevgeneral construction
contractor as well as to document a basig for payment to the
general construction contractor.

22. It was a part of the conspiracy that the defendant and
its co-conspirators caused invoices to be delivered to the
general construction contractors which required payment for the
concrete loads described below in paragréphs 24 through 28 by
piacing said invoices in the mail for delivery by the United
States Postal Service and by causing said invoices to be
delivered by private and commercial interstate carriers.

OVERT ACTS

23. 1In furtherance of the conspiracy and to effect the
objects thereof, the defendants and their co-conspirators
committed and caused to be committed, in the District of
»Massachusetts and elsewhere, numerous overt acts including those
set forth below in paragraphs 24 through 28. Each of the
following overt acts involved the delivery of a truckload of
concrete which contained, in whole or in part, concrete which was

more than 90 minutes old and/or did not meet CA/T specifications.
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24 .

Overt Acts regarding C17A1:

Overt Truck No. | Total Amount of 0ld | Location
Act and Amount and/or of Concrete
Delivery of Non-Spec. Placement
Date Concrete Concrete
Load Delivered
124 (a) 162; 10 yds 6 yds slurry wall panel
4/16/99 old/non-spec. |M-44, I-93
: Northbound Tunnel
24 (b) 191; 10 yds 2.5 yds slurry wall panel
4/16/99 old/non-spec. [M-44, I-93
Northbound Tunnel
24 (c) 34; 10 yds 6 yds slurry wall panel
4/22/99 ‘ old/non-spec. |M-46, I-93
Northbound Tunnel
24 (d) 210; 10 yds 10 yds slurry wall panel
: 4/22/99 old/non-spec. |M-46, I-93
Northbound Tunnel
24 (e) 192; 10 yds 8 yds old slurry wall panel
4/22/99 M-46, I-93
Northbound Tunnel
24 (f) 175; 10 yds 3.5 yds slurry wall panel
4/22/99 old/non-spec. |M-46, I-93
Northbound Tunnel
24 (g) 162; 10 yds 2 yds slurry wall panel
5/7/99 old/non-spec. [M-43, I-93
Northbound Tunnel
24 (h) 115; 10 yds 8 yds old slurry wall panel
5/7/99 M-43, I-93
Northbound Tunnel
24 (1) 207; 10 yds 4 yds old slurry wall panel
5/7/99 M-45, I-93
A Northbound Tunnel
24 (3) 206; 11 yds 10 yds old slurry wall panel
5/28/99 E-13, I-93

Northbound Tunnel
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24 (k) 188; 10 yds 10 yds - slurry wall panel
5/28/99 non-spec. E-13, I-93
Northbound Tunnel
24 (1) 210; 10 yds |2.5 yds slurry wall panel
5/28/99 old/non-spec. |E-13, I-93
- Northbound Tunnel
24 (m) 181; 10 yds 1 yd = | slurry wall panel
5/28/99 old/non-spec. |E-13, I-93
Northbound Tunnel
24 (n) 175; 11 yds 10 yds slurry wall panel
6/2/00 old/non-spec. |M-4a, I-93
Northbound Tunnel
24 (o) 159; 10 yds 8 yds old deep duct shaft
7/20/00 panel #1, I-93
Northbound Tunnel
24 (p) 225; 10 yds 10 yds _ deep duct shaft
8/9/00 old/non-spec. |panel #4, I-93
: Northbound Tunnel
24 (q) 170; 10 yds 3 yds deep duct shaft
8/9/00 old/non-spec. |panel #4, I-93
Northbound Tunnel
24 (x) 209; 10 yds 7 yds slurry wall panel
9/1/00 ' old/non-spec. {M-18, I-93
Northbound Tunnel
24 (s) 212; 10 yds 6 yds slurry wall panel
9/1/00 old/non-spec. |M-18, I-93
Northbound Tunnel
24 (t) 159; 10 yds 7 yds slurry wall panel
9/1/00 old/non-spec. |M-18, I-93
Northbound Tunnel
24 (u) 173; 10 yds 4 yds old slurry wall panel
5/12/00 TW-06, Silver
Line Transit-way
24 (v) 178; 10 yds 6 yds slurry wall panel
10/17/00 old/non-spec. |M-15a, I-93
Northbound Tunnel
24 (w) 111; 10 yds 8 yds sidewalks, I-93
5/4/01 old/non-spec. | Northbound Tunnel
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24 (x) 231; 11 yds 5 yds old sidewalks, I-93
5/4/01 Northbound Tunnel
24 (y) 242 10 yds 10 yds base slab NB1-
5/14/01 old/non-spec. | 1lbs, I-93
Northbound Tunnel
24 (z) 233; 11 yds 8 yds mud mat, Ramp ACN
5/14/01 old/non-spec.
25. Overt Acts regarding CO9A4:
Overt Truck No. Total Amount of 0ld | Location of
Act and Amount and/oxr Concrete
Delivery of Non-Spec. Placement
Date Concrete | Concrete
Load Delivered
25 (a) 157; 8 yds 5 yds old drilled shaft
6/28/99 310, Ramp D, I-93
Northbound
25 (b) 176; 10 yds 10 yds old drilled shaft
6/28/99 309, Ramp D, I-93
Northbound
25 (c) 161; 10 yds 10 yds drilled shaft
11/2/99 old/non-spec. | frn3-£f, Ramp LL,
I-93 Northbound
25(d) 204; 11 vyds 10 yds drilled shaft
11/2/99 old/non-spec. | frn3-£f, Ramp LL,
I-93 Northbound
25 (e) 147; 10 yds 5 yds mud mat, viaduct
11/16/99 old/non-spec. | ramp MWl0la, I-93
' » Northbound
25(f) 200; 11 yds 11 yds old base slab, Ramp
5/10/00 D, I-93
Northbound
25(g) 116; 10 yds 10 yds base slab, Ramp
5/10/00 old/non-spec. | D, I-93
Northbound
25 (h) 231; 10 yds 5 yds drilled shaft
5/11/00 old/non-spec. | 410, Ramp L, I-93
Northbound
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25(1) 139; 10 yds 10 yds wall, Ramp L,
1/12/01 old/non-spec. | I-93 Northbound
25(3) 164; 10 yds 8 yds barrier, Viaduct
2/1/02 old/non-spec. |Ramp XX, Viaduct
Ramp HOV-EB, and
Viaduct I-93
) Northbound
26. Qvert Actsg regarding C17A6
Overt Truck Total Amount of 0ld | Location of
Act No. Amount and/or Concrete
and of Non-Spec. Placement
Delivery | Concrete |Concrete
Date Load Delivered
26 (a) 215; 10 yds 1 yd siurry wall panel
5/10/02 old/non-spec. |DL-15, Wall D,
I-93 Southbound
Tunnel
26 (b) 209; 10 yds 9.5 yds slurry wall panel
5/10/02 old/non-spec. |DL-15, Wall D,
I-93 Southbound
Tunnel
26 (c) 162; 10 vyds 8 yds slurry wall panel
5/22/02 old/non-spec. |DL-13, Wall D,
I-93 Southbound
Tunnel
26 (d) 226; 10 yds 5 yds slurry wall panel
5/22/02 old/non-spec. |DL-13, Wall D,
I-93 Southbound
26 (e) 205; 11 yds 6.5 yds old wall, Ramp CSSA,
1/16/03 I-93
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27. Overt Actsgs regarding C17AS
Overt Truck No. Total Amount of 0ld | Location of
Act and Amount and/or Concrete
Delivery of Non-Spec. Placement
Date Concrete Concrgte
Load Delivered
27 (a) 121; 10 yds 10 yds drilled shaft UC-
10/6/99 old/non-spec. |4, I1I-93 Viaduct
: Support
27 (b) 158; 10 yds 10 yds , base slab, NB-
10/29/99 old/non-spec. | 13A, I-93
Northbound Tunnel
27 (c) 202; VlO yds 10 yds base slab, NB-
10/29/99 ' old/non-spec. |13A, I-93
Northbound Tunnel
27(d) 242; 10 yds 6 yds slurry wall panel
11/4/99 old/non-spec. |W-59, I-93
' Southbound Tunnel
27 (e) 234; 10 yds 9 yds slurry wall panel
11/12/99 old/non-spec. |W-66, I-93
Southbound Tunnel
27 (£) 175; 10 yds 10 yds old base slab, NB-16A
5/27/00 or Wall SB-22, I-
93 Tunnel
27(g) 171; 10 yds 6 yds base slab, Ramp
8/10/00 old/non-spec. | CNSA, I-93
Northbound
27 (h) 161; 11 yds 8 yds base slab, Ramp
10/27/00 old/non-spec. |[RT-7, I-93 '
Northbound
27 (1) 222; 11 yds 10 vyds roof slab, AAl-
11/16/00 old/non-spec. |AA6, I-93
_ Southbound Tunnel
27 (3) 231; 10 yds 3 yds roof slab, Z13-
11/17/00 old/non-spec. |[AA1l, I-93

Southbound Tunnel
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27 (k) 181; 9 yds‘ 5 yds mud mat, Ramp RT-
11/22/00 old/non-spec. |2, I-93
Northbound
27 (1) 209; 11 yds 8 yds mud mat, SB-18,
3/19/01 old/non-spec. | I-93 Southbound
- Tunnel
27 (m) 216; 11 yds 11 yds o}d mud mat, SB-19,
3/26/01 SB-20, I-S3
’ ; Southbound Tunnel
27 (n) 214; 11 vyds 11 yds old mud mat, SB-19,
3/27/01 I-93 Southbound
Tunnel
27 (o) 177; 11 yds 10 yds mud mat, SB-19,
3/27/01 old/non-spec. | I-93 Southbound
Tunnel
27 (p) 118; 10 yds 10 yds old Wall D, Sectiomns
4/6/01 7 and 10, I-93
‘ Southbound Tunnel
27 (q) 185; 10 yds 7 yds roof slab, AA-7
4/23/01 old/non-spec. | to AA-10 and CC-3
to DD-4, I-93
Southbound Tunnel
27 (x) 225; 11 yds 7 yds old base slab, Ramp
5/10/01 Cs-P8, I-93
Southbound
27 (s) 188; 10 yds 10 yds old base slab, Ramp
5/10/01 Ccs-pP8, I-93
Southbound
27 (t) 134; 10 yds 6 yds slurry wall panel
6/8/01 old/non-spec. | TE-15, MBTA
: Station
27 (u) 202; 10 yds 10 yds old slurry wall panel
6/15/01 TE-4N, MBTA
Station
27 (v) 214; 10 yds 6 yds slurry wall panel
6/20/01 old/non-spec. | TE-7N, MBTA

Station
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27 (w) 188; 10 yds 5 yds slurry wall panel
6/20/01 old/non-spec. | TE-7N, MBTA
Station
27 (x) 158; 11 yds 6 yds wall A, Ramp CS-
8/10/01 old/non-spec. | P, I-93
- Southbound
27 (y) 249; 10 yds 5 yds - slurry wall panel
8/24/01 old/non-spec. | TE-12, MBTA
Station
28. Overt Acts regarding CO9B1
Overt Truck No. Total Amount of 0ld | Location of
Act and ' Amount and/or Concrete
Delivery of Non-Spec. . Placement
Date Concrete | Concrete
Load 'Delivered
28 (a) 130; 9 yds 5 yds old/non |drilled shaft 3,
10/28/99 spec. Section 3, I-90
Eastbound Tunnel
28 (b) 110; 10 yds 7 yds drilled shaft 5,
11/1/99 old/non-spec. | Section 1, I-90
Westbound Tunnel
28 (c) 116; 9 yds 9 yds drilled shaft 5,
11/1/99 old/non-spec. | Section 1, I-90
Westbound Tunnel
28 (d) 226; 11 yds 10 yds drilled shaft 6,
8/31/00 old/non-spec. | Section 2, I-90 -
Eastbound Tunnel
28 (e) 159; 10 yds 10 yds drilled shaft 18,
9/14/00 old/non-spec. | Section 2, I-90
Westbound Tunnel
28 (f) 233; 11 yds 11 yds old base slab, Ramp
4/20/01 L, I-90 Eastbound
28 (g) 232; 11 yds 11 yds old wall, Ramp L,
7/5/01 Section 7, I-90
Eastbound
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28 (h) 111; 10 yds 10 yds east side
1/2/02 : old/non-spec. | interior wall,
~ : columns 8 and 9,
I-90 Eastbound
Tunnel
28 (1) 186; 10 vyds 10 yds duct shaft
1/22/02 old/non-spec. | section 1, I-90
- Westbound Tunnel
28(3) 162; 11 yds 10 yds ; ballast to sink
4/1/02 old/non-spec. | tunnel tubes,
Fort Point
Channel, Section
2, I-90 Westbound
Tunnel
28 (k) 207; 10 yds 5 yds east seawall,
4/5/02 old/non-spec. | Fort Point
Channel
28 (1) 154; 10 yds 1 yd east seawall,
4/5/02 old/non-spec. | Fort Point
Channel
28 (m) 208; 10 yds 3 yds east seawall,
4/5/02 old/non-spec. | Fort Point
_ Channel
28 (n) 179; 10 yds 4 yds east seawall,
4/5/02 old/non-spec. | Fort Point
Channel
28 (o) 178; 10 yds 10 yds walls 3 and 4, I-
5/7/02 old/non-spec. | 90 Westbound
Tunnel
28 (p) 252; 10 yds 5 yds east seawall,
2/24/03 old/non-spec. | Fort Point
Channel
28 (qg) 254; 10 yds 5 yds east seawall,
2/24/03 old/non-spec. | Fort Point

Channel

All in violation of

286.

Title 18, United States Code, Section
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Dated: July 26,

2006 MICHAEL J. SULLIVAN
UNI% WAZO?_;\-IEY

W

yvshak, Jr.

_ E. Fuller

Je frey M. Cohen
Ssistant U.S. Attorneys

-

By:
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SETTLEMENT AGREEMENT

I PARTIES

This Civil Settlement Agreement (“Agreement”) is entered into this 26th day of July
2007, between the UNITED STATES OF AMERICA, ;:i'cting through the Department of Justice
and the United States Attorney’s Office for the District of M;;sachuseus; the
COMMONWEALTH OF MASSACHUSETTS, acting through the Attorney General for the
Commonwealth of Massachusetts (“the Commonwealth of Massachusetts” or
“Commonwealth”), (hereinafter collectively “the Government”); the Relators as identified in
Paragraphs B through E of the Recitals to this Agreement (‘“Relators”); and Defendants,
Aggregate Industries Northeast Region, Inc. F/K/A Bardon Trimount, a Massachusetts
corporation with a principal place of business in Saugus, Massachusetts; Aggregate Industries
Management, Inc., a Delaware corporation with a principal place of business in Rockville,
Maryland (Aggregate Industries Northeast Region, Inc. and Aggregate Industries Management,
Inc. are hereinafter collectively referred to as “Aggregate”), through their authorized
representatives. Collectively, all of the above will be referred to as "the Parties.”

I1. RECITALS

A. WHEREAS, at all relevant times, Aggregate manufactured, sold, and delivered redi-
mixed concrete to the Central Artery/Third Harbor Tunnel Project (“the Big Dig”) in Boston,
Massachusetts;

B. WHEREAS, on or about, May 16, 2005, Timothy Chase, Jr., one of the Relators, filed

a qui tam action in the Superior Court of the Commonwealth of Massachusetts captioned

Commonwealth of Massachusetts ex rel. Chase v. Ageregate Industries, Inc et al., Suffolk

Superior Court Civil Action No. 2005-1936;




C. WHEREAS, on or about, June 25, 2005, Donald E. Finney and Joseph Harrington,
jointly Relators, filed a qui tam action in the United States District Court for the District of

Massachusetts captioned United States ex rel. Harrington and Finney v. Aggregate Industries,

Inc. et al., Civil Action No. 05-11364-WGY (D. Mass);" ‘and, on or about July 6, 2005,
Finney and Harrington filed an Amended Complaint in the s;me court under the same caption
and case number which added the Commonwealth of Massachusetts as a plaintiff;

D. WHEREAS, on or about, August 3, 2005, Timothy Chase, Jr., the same individual

from Paragraph B above, filed a qui tam action in the United States District Court for the District

of Massachusetts captioned United States ex rel. Chase v. Aggregate Industries, Inc. et al., Civil

Action No. 05-11586-GAO (D. Mass);
E. WHEREAS, on or about, August 9, 2006, Daniel E. Johnston, filed a qui tam action in

the United States District Court for the District of Massachusetts captioned United States ex rel.

Johnston v. Aggregate Industries PLC et al., Civil Action No. 06-11379-GAO (D. Mass) (the

four qui tams listed in Paragraphs B, C, D and E are herein referred to as the “Civil Actions”)

F. WHEREAS, Aggregate Industries Northeast Region, Inc., has agreed to enter into a
plea agreement with the United States Attorney for the District of Massachusetts (the “Plea
Agreement”), under which, if the Plea Agreement is approved by the Court, Aggregate Industries
Northeast Region, Inc. will enter a plea of guilty pursuant to Fed. R. Crim. P. 11(c)(1)(C) to an
Information to be filed in the U.S. District Court for the District of Massachusetts that will allege
that Aggregate Industries Northeast Region, Inc. violated 18 U.S.C. § 286 by conspiring to
submit false or fraudulent claims to the Government (the “Federal Criminal Action”);

G. WHEREAS, Paragraph 2 of the Plea Agreement contains a statement of the gross loss

to the United States and the Commonwealth from AI NE’s non-conforming concrete.
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H. WHEREAS, the United States contends that it has civil claims under the False Claims
Act, 31 U.S.C. §§ 3729-3733, and other common law claims, against Aggregate for engaging in
the following conduct with respect to the manufacturiné,’ delivery and sale of redi-mix concrete.
(hereinafter “concrete”™) to the Big Dig, and the Commonweaﬂh of Massachusetts contends that it
has civil claims under the Massachusetts False Claims Act, M.G.L. c. 12 §§ SA-50, and other
common law claims with respect to the manufacturing, delivery and sale of redi-mix concrete to
the Big Dig:

(i) The Government alleges that, from as early as approximately October 1996,

Aggregate conspired to sell to general contractors on the Big Dig approximately 5,700 loads of
out of specification redi-mix concrete as described below (hereinafter referred to as “the Covered
Conduct”). The 5,700 loads were non-conforming loads either because they contained a full
load of non-conforming concrete that was represented to the Big Dig inspectors as conforming or
because the load was partially conforming and was mixed with a partial load of non-conforming
concrete. As part of Aggregate’s scheme, Aggregate mixed concrete left over from other jobs
with fresh concrete and delivered this mixture of old and new concrete to contractors on the Big
Dig. Additionally, Aggregate rerouted concrete that had already been rejected by Big Dig
inspectors back to different locations at the Big Dig project. In order to deceive Big Dig
inspectors and conceal the scheme, Aggregate often added extra water to loads to make the
concrete appear freshly batched or add fresh concrete to a partial non-conforming load. To
further conceal the scheme and deceive inspectors, Aggregate generated false records that stated
that the out-of-specification concrete was actually within specification. Speciﬁcally; the false

records misstated the mix of concrete and the time the concrete was batched;
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I. WHEREAS, with the exception of such admissions as Aggregate Northeast Region,
Inc. makes in connectibn with any guilty plea to the Information referenced in Paragraph F above
and accepted by the Court, this Agreement is neither anjédmission of facts nor liability by
Aggregate. Nor is this Agreement a concession by the Gover;;nent that its claims are not well-
founded;

J. WHEREAS, this Agreement is intended to settle the United States’ and
'Commonwealth’s claims, as defined herein, for the Covered Conduct;

K. WHEREAS, the Department of Transportation contends that it has certain
administrative claims against Aggregate that include engaging in the Covered Conduct;

L. WHEREAS, the United States, the Commonwealth of Massachusetts and the Relators
have reached an agreement with respect to the Relators’ claim of entitlement under 31 U.S.C. §
3730(d) and M.G.L. c. 12 §§ 5A-50 to a share of the proceeds of this Settlement Agreement
* devoted to settlement of the State and Federal False Claims Act claims and the United Stateé and
the Commonwealth of Massachusetts have reached an agreement to dispose of certain claims
asserted by the Relator in Paragraph E above;

M. WHEREAS, the Relators and Aggregate have not yet reached an agreement with
respect to the Relators’ claim of entitlement under 31 U.S.C. § 3730(d) to attorney’s fees and
costs and want to reserve this issue from this Agreement; and

N. WHEREAS, to avoid the delay, expense, inconvenience and uncertainty of protracted
litigation of these claims, the Parties mutually desire to reach a full and final settlement as set

forth below:
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III. TERMS AND CONDITIONS

NOW, THEREFORE, in reliance on the representations contained herein and in
consideration of the mutual promises, covenants, and oéligations in this Agreement, and for good
and valuable consideration, receipt of which is hereby acknov;iedgéd, the Parties agree as
follows:

1. Aggregate shall pay to the United States and the Commonwealth of
Massachusetts, collectively, the sum of $42,7_20,000, plus interest at the Debt Collection Act
post-judgment rate of 4.96% per annum from the date the payments under subparagraphs A, B
and C(1) below are made and continuing until and including the day before complete payment is
made (the “Settlement Amount™). This sum shall constitute a debt immediately due and owing
to the United States on the satisfaction of the conditions of payment set forth in Subparagraphs A
and C of this Paragraph and to the Commonwealth of Massachusetts on the satisfaction of the
conditions of payment set forth in Subparagraph B and C of this Paragraph. This debt is to be
discharged by payments to the United States and the Commonwealth of Massachusetts under the
* following terms and conditions:

A. Aggregate shall pay to the United States the sum of $9,343,985.40 (the
“Federal False Claims Settlement Amount™). The Federal False Claims Settlement Amount shall
be paid by electronic funds transfer no later than ten (10) business days after Aggregate receives
written payment instructions from the Unit_ed States and following the latest of the dates on
which the following occurs: (1) this Agreement is fully executed by the Parties and delivered to

Aggregate’s attorneys; or (2) the Court accepts a Fed. R. Crim. P. 11(c)(1)(C) guilty plea from
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Aggregate as described in Paragraph F of the Recitals in connection with the Federal Criminal
Action.

B. Aggregate shall pay to the Comn;Onwealth of Massachusetts the sum of
$6,229,323.60 (the “State False Claims Settlement Ar'nount”)‘.ﬂdThe State False Claims
Settlement Amount shall be paid by electronic funds transfer ho later than ten (10) business days
after Aggregate receives written payment instructions. from the Commonwealth of Massachusetts
and following the latest of the dates on which the following occurs: (1) this Agreement is fully
executed by the Parties and delivered to Aggregate’s attorneys; or (2) the Court accepts a Fed. R.
Crim. P. 11(c)(1)(C) guilty plea from Aggregate as described in Paragraph F. of the Recitals in
connection with the Federal Criminal Action.

C. Aggregate shall pay to a payee to be designated by the United States and
the Commonwealth of Massachusetts the amount of $27,146,691, plus interest accrued thereon at
the rate of 4.96% per annum from the date the first payment under.sub-paragraph (1) below is
made and continuing until and including the day before complete payment is made (the “Fund
Amount”). The Fund Amount shall be made in six (6) payments as described below. The first
payment of the Fund Amount shall be paid by electronic funds transfer no later than ten (10)
business days after Aggregate receives written payment instructions and following the latest of
the dates on which the following occurs: (1) this Agreement is fully executed by the Parties and
delivered to Aggregate’s attorneys; or (2) the Court accepts a Fed. R. Crim. P. 11(c)(1)(C) guilty
plea from Aggregate as described in Paragraph F of the Recitals in connection with the Federal
Criminal Action. The payments (including interest) comprising the Fund Amount shall be as

follows:
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(1) First Payment: $2,146,691,
(2) Second Payment - $6,240,000-(one year from First Payment);
(3) Third Payment - $5,992,000 éﬁNo years from First Payment);
(4) Fourth Payment - $5,744,000 (thre;'years from First Payment);
(5) Fifth Payment - $5,496,000 (four years from First Payment);
(6) Sixth Payment - $5,248,000 (five years from First Payment);

The time period between the First Payment and up to and including the Sixth Payment is
hereby referred to as the “Payment Period”. Aggregate is-permitted to make these payments
sooner than specified in the above schedule. If Aggregate makes a payment sooner than
specified in the above schedule, Aggregate will be charged interest only up until the time of
payment.

It is the desire and intent of the United States, the Commonwealth, and Aggregate that the
Fund Amount be placed in a fund established by the Commonwealth of Massachusetts. The
fund would be created for the sole purpose of endowing the Central Artery Third Harbor Tunnel
Project with funds that can be used in the future solely for repairs and maintenance of the Big
Dig structures, the precise terms to be agreed upon solely by the United States and the
Commonwealth of Massachusetts. The Commonwealth of Massachusetts will endeavor to create
such a fund for the specified purpose. However, if the fund is not established or authorized by a
date 30 days after the Secohd Payment is made by Aggregate, or as otherwise agreed upon by the
Commonwealth of Massachusetts and the United States in writing, the Fund Amount already
collected and all future payments will be divided between the United States and the

Commonwealth of Massachusetts with the United States receiving 60% of the Fund Amount and
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the Commonwealth of Massachusetts receiving 40% of the Fund Amount, unless otherwise
agreed to by the United States Attorney’s Office, Federal Highway Administration, and the
Commonwealth of Massachusetts in writing. In no wayj does the failure of the Commonwealth
of Massachusetts to successfully create the fund alter any oblfg-ation of Aggregate or render this
Agreement null and void. |

D. . Inthe event that Aggregate fails to pay any or all of the Settlement
Amount pursuant to Paragraph 1 above within thirty days of the due date, any dismissals as to
Aggregate shall, at the United States’ and the Commonwealth’s option, be null and void, the
Settlement Amount referenced in Paragraph 1 above (minus any payments made to date) shall
become_immediately due and payable, and shall bear interest at the rate of 12% compounded
annually as of the date of default until payment of the Settlement Amount is made in full, and the
United States and the Commonwealth may, at their option, 1) rescind releases (without tendering
to Aggregate any portion of the Settlement Amount, if any, already paid by Aggregate), 2) file a
Stipulated Judgment against Aggregate, in the amount of $42,720,000 less the amount of
~ payments made by Aggregate under the Settlement Agreement, in the United States District
Court for the District of Massachusetts, or 3) re-instate an action or actions against Aggregate in
the United States District Court for the District of Massachusetts or in the Massachusetts
Superior Court. if the Relators have not received any payment pursuant to paragraphs 1.E. and
1.F. below and the United States or the Commonwealth elects to rescind releases and re-instate
an action as set forth in this paragraph, the Relators shall have all the rights they had prior to this
Agreement, except the right to contest the amount of or fairness, adequacy or reasonableness of

the False Claims Act Settlement Amounts as described herein. Aggregate agrees not to contest
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any collection action undertaken by the United States or the Commonwealth pursuant to this
Paragraph, either administratively or in any state or federal court. Aggregate agrees to pay the
United States and the Commonwealth all reasonable coé‘ts of collection and enforcement of this
Agreement, including attorney’s fees and expenses. Aggrega?é expressly agrees to waive and
not to plead, argue, or otherwise raise any defense under the theories of statute of limitations,
laches, estoppel or similar theories, to any civil or administrative claims which (a) are filed by
the United States or the Commonwealth within 180 calendar days of written notification to
Aggregate that this Agreement has been made a nullity, and (b) relates to the Covered Conduct,
except to the extent those defense were available on May 3, 2006. In the event Aggregate
Northeast Region, Inc. or Aggregate Industries Management, Inc. is sold (substantially all of its
assets or stock) at any time before all payments pursuant to this Agreement have been made,
Aggregate agrees that the remaining amount due on the Settlement Amount shall be paid on or
before the date of the closing of the sale.

E. Contingent upon the United States receiving the payment of the Federal
Settlement Amounts‘stated above in paragraph 1.A. from Aggregate, and as soon as feasible after
such receipt, the United States agrees to pay the Relators in Paragraphs C and D collectively
$1,620,000 by electronic funds transfer and agreesv to pay the Relator in Paragraph E $45,000. It
is expressly understood and agreed that the United States in no way promises, guarantees, nor is
liable to Relators for the failure of Aggregate to make payment of any funds pursuant to this
Agreement or for the payment of the Relators’ share except for 17.8% of the funds actually

collected and received towards the Federal False Claims Settlement Amount.
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F. Contingent upon the Commonwealth of Massachusetts receiving the
payment of the State Settlement Amounts stated above in paragraph 1.B. from Aggregate, and as
soon as feasible after such receipt, the Commonwealth é‘f Massachusetts agrees to pay the
Relators in Paragraphs B and C collectively $1,080,000 by eI;:tronic funds transfer and agrees to
pay the Relator in Paragraph E $30,000. It is expressly understood and agreed fhat the
Commonwealth of Massachusetts in no way promises, guarantees, nor is liable to Relators for
the failure of Aggregate to make payment of any funds pursuant to this Agreement or the
payment of the Relators’ share except for 17.8% of the funds actually collected and received
towards the State False Claims Settlement Amount.

2. If Aggregafe’s agreed upon guilty plea pursuant to Fed. R. Crim. P. 11(c)(1)(C) in
the Federal Criminal Action described in Paragraph F of the Recitals is not accepted by the Court
or if the Court does not impose the Parties’ agreed upon disposition in their Plea Agreement, this
Agreement shall be null and void at the option of either the United States or Aggregate. If either
the United States or Aggregate exercises this option, which éption shall be exercised by
notifying all Parties, through counsel, in writing within ten (10) business days of'the Court’s
decision, the Parties will not object and this Agreement will be rescinded. If this Agreement is
rescinded, Aggregate will not plead, argue, or otherwise raise any defenses under the theories of
statute of limitations, laches, estoppel, or similar theories, to any such civil or administrative
claims, actions or proceedings which are brought by the United States within 90 calendarldays of
notification to all other Parties of that rescission, except to the extent such defenses were

available before May 3, 2006.
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3. Subject to paragraph 4 below, upon receipt of full and final payment described in
paragraph 1.A and 1.C. above, the United States shall hereby fully and finally release Aggregate
Industries Northeast Region, Inc. and Aggregate Industﬁes Management, Inc., their respective
corporate heirs successors, assigns, agents, current employee:, affiliates and attorneys from all
civil monetary claims or causes of action for civil damages and/or civil monetary penalties and ‘
costs of investigation under the False Claims Act, 31 U.S.C. §§ 3729 - 3733, and claims under
common law for the Covered Conduct, except as described in paragraph 4, below.

4. By this Agreement, the United States does not release, and specifically reserves
the right to assert, the following claims, as to which Aggregate reserves the right to assert all
defenses:

(a) Any claims arising under Title 26, U.S. Code (Internal Revenue Code);

(b) Any administrative liability, except as explicitly stated in the agreement
between Aggregate and the Federal Highway Administration dated July 26, 2007 (the “FHWA
Agreement”); ‘

(c) Any civil liability to the United States (or its agencies) for any conduct other
than the Covered Conduct;

(d) Any claims based upon such obligations as are created by this Settlement
Agreement;

(e) Any claims brought by a third party or parties against the United States (orits
agencies) where the United States (or its agencies) would otherwise be permitted to implead

Aggregate pursuant to Fed. R. Civ. P. 14(a) or Fed. R. Civ. P. 14(b), or where Aggregate is

subject to compulsory joinder pursuant to Fed. R. Civ. P. 19(a);
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(f) Any express or implied warranty claims or other claims for defective or
deficient products or services, including quality of goods and services, provided by Aggregate
except for the Covered Conduct.

(g) Any civil or administrative claims against gdividuals, including éurrent or
former directors, officers, employees, agents or shareholders 6f Aggregate, who receive target
letters, are indicted, convicted, or who enter into a criminal plea agreement related the Covered
Conduct;

- (h) Any claims for personal mjury;

(1) Any claims for property damage, other than claims for the out-of-speéiﬁcation
concrete identified in the Covered Conduct;

() Any claims related to bituminous concrete or asphalt, ‘includi'ng but not limited _
to, any claims related to recycled asphalt product (“RAP”);

(k) Any claims against any other individuals, contractors, suppliers,
Bechtel/Parsons Brinckerhoff, and/or employees or former employees of Aggregate.

(1) Any claims that concrete supplied to the government contained less fly ash
than prescribed under the mix design specification or that Aggregate substituted other
ingredients, including cement, for prescribed amount of fly ash:

3. Subject to paragraph 6 below, upon receipt of full payment described in paragraph
1.B. and 1.C. above, the Commonwealth of Massachusetts shall hereby fully and finally release
Aggregate Industries Northeast Region, Inc. and Aggregate Industries Management, Inc., their
respective corporate heirs successors, assigns, agents, current employees, affiliates and attorneys

from any and all civil monetary claims or causes of action it ever had or may have for civil
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damages and/or civil monetary penalties and costs of investigation under the G.L. ¢. 12, §5A, et
seq., or the common law theories of payment by mistake, unjust enrichment, breach of contract
and fraud for and claims under common law for the Co;cfered Conduct, except as described in
paragraph 6, below. g
6. By this Agreement, the Commonwealth of Massachusetts does not release, and -

specifically resérves the right to assert, the following claims, as to which Aggregate reserve the
right to assert all defenses:

(a) Any claims arising under the state tax law;

(b) Any administrative liability, except as explicitly stated in the FHWA
Agreement;

(c) Any civil liability to the Commonwealth (or its agencies) for any conduct
other than the Covered Conduct;

(d) Any claims based upon such obligations as are created by this Settlement
Agreement;

(¢) Any claims brought by a third party or parties against the Commonwealth of
Massachusetts (or its agencies) where the Commonwealth of Massachusetts (or its agencies)
would otherwise be permitted to implead Aggregate pursuant to Fed. R. Civ. P. 14(a) or Fed. R.
Civ. P. 14(b), or where Aggregate is subject to compulsory joinder pursuant to Fed. R. Civ. P.
19(a) (or the corresponding Massachusetts rules);

(f) Any express or implied warranty claims or other claims for defective or
deficient products or services, including quality of goods and services, provided by Aggregate

except for the Covered Conduct.
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(g) Any civil or administrative claims against individuals, including current or
former directors, officers, employees, agents or shareholders of Aggregate, who receive target
letters, are indicted, convicted, or who enter into a crimiﬁal plea agreement related the Covered
Conduct; -

(h) Any claims for personal injury;

(i) Any claims for property damage, other than claims for the out-of-specification
concrete identified in the Covered Conduct;.

) Ahy claims related to bituminous concrete or asphalt, including but not limited
to, any claims related to recycled asphalt product (“RAP”);

(k) Any claims against any other individuals, contractors, suppliers,
Bechtel/Parsons Brinckerhoff, and/or employees or former employees of Aggregate.

(1) Any claims that concrete supplied to the government c;ontained less fly ash
than prescribed under the mix design specification or that Aggregate substituted other
ingredients, including cement, for prescribed amount of fly ash.

7. Relators agree that the Federal portion of the settlement of the Civil Actions, as
set forth in paragraph 1.A. (which does not include the Fund Amount described in paragraph
1.C.), for $9,343,985.40 is fair, adequate and reasonable under all the circumstances and that
they will not challenge the settlement or this Agreement pursuant to 31 U.S.C. § 3730(c)(2)(B),

- and they expressly waive the-opportunity for a hearing on any obj ection to this Agreement
pursuant to 31 U.S.C. § 3730(c)(2)(B). Furthermore, conditioned upon receipt by the Relators of
the Relators’ shares as set forth in Paragraph 1.E., all Relators, for themselves individually, and

for their heirs, successors, agents and assigns, fully and finally release, waive, and forever
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discharge the United States, its agencies, employees, servants, and agents from any claims
arising from or relating to 31 U.S.C. § 3730, including 31 U.S.C. §§ 3730(b),(c), (c)(5), (d), and
(d)(1), from any claims arising from the filing of the Cfv’ﬂ Actions, and from any other claims for
a share of the Settlement Amount, and in full settlement of ar:; claims Relators may have under
this Agreement. This Agreement does not resolve or in any manner affect any claims the United
States has or may have against the Relators arising under Title 26, U.S. Code (Internal Revenue -
Code), or any claims based upon such obligations as are created by this Agreement. The
Relators expressly waive any claims to the Federal share of the Fund Amount described in
paragraph 1.C. With respect to the Relator identified in paragraph E of the Recitals, this
paragraph shall only apply to those claims identified as being dismissed in the Stipulation of
Dismissal.

8. Relators agree that the Commonwealth’s portion of the settlement of the Civil
Actions for $6,229,323.60 is fair, adequate and re;asonable under all the circumstances and that
they will not éhallenge the settlement or this Agreement pursuant to M.G.L. c. 12 §§ 5A-50, and
they expressly waive the opportunity for a hearing on any objection to this Agreement pursuant
to M.G.L. c. 12 §§ 5A-50. Furthermore, conditioned upon receipt by the Relators of the
Relators’ shares as set forth in Paraéaph 1.F., all Relators, for themselves individually, and for
their heirs, successors, agents and assigns, fully and finally release, waive, and forever discharge
the Commonwealth of Massachusetts, its agencies, employees, servants, offices and agents from
any claims arising from or relating to M.G.L. c. 12 §§ 5A-50, from any claims arising from the
filing of the Civil Action, and from any other claims for a share of the Settlement Amount, and in

full settlement of any claims Relators may have under this Agreement. This Agreement does not
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resolve or in any manner affect any claims the Commonwealth of Massachusetts has or may
have against the Relators arising under the state tax code, or any claims based upon such
obligations as are created by‘this Agreement. The Relaiors- expressly waive any claims to the
Commonwealth of Massachusetts’ share of the Fund Amount%escribed in paragraph 1.C. With
respect to the Relator identified in paragraph E of the Recitals, this paragraph shall only apply to
those claims identified in the Stipulation of Dismissal.

9. In consideration of the obligations of the United States and Commonwealth of
Massachusetts set forth in this Agreement, Aggregate and its predecessors, subsidiaries,
corporate parents and affiliates fully and finally releases the United States and the
Commonwealth of Masséchusetts, their agencies, employees, servants, offices and agents from
any claims (including attorneys’ fees, costs, and expenses of every kind and however
denominated) which they have asserted, could have asserted, or may assert in the future against
the United States or the Commonwealth of Massachusetts, their agencies, employees, servants,
and agents, related to or arising from the investigation and prosecution of the civil actions
identified in Paragraphs B through E of the Recitals to this Agreement, the Federal Criminal
Action, and the Covered Conduct.

10.  Within seven (7) business days after the first payment of the Federal and State
False Claims Settlement Amount pursuant to this Agreement, the United States, the
Commonwealth of Massachusetts and the Relators will file stipulations of dismissals with
prejudice, subject to paragraph 1.D above, as to Aggregate in the civil actions identified m
Paragraphs B through E of the Recitals to this Agreement in the form of the stipulations of

dismissal attached hereto as Attachments 1, 2, 3 and 4. With respect to the Relator in Paragraph
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E of the Recitals, the stipulation of dismissal will be limited to those claims concerning the
Covered Conduct.

11.  In consideration of the obligations of Ag-éregate set forth in this Agreement, the
Relators, for themselves, and for their heirs, successors, attorﬁéys,~agents, and assiglls, hereby
fully and finally release Aggregate and their predecessors, subsidiaries, corporate parents and
affiliates, successors and assigns and their current and former directors, officers, employees and
attorneys from any claims or allegations which the Relators have asserted, could have asserted,
or may assgrt in the future against any of them, whether or not related to or arising from the
government’s investigation and prosecution of the qui tam actions, the Federal Criminal Action
and the Covered Conduct, including without limitation, claims relating to or arising under the
False Claims Act, 31 U.S.C. §§ 3729-3733, M.G.L. c. 12 §§ 5A-50, and common law, except
any claims for reasonable expenses and reasonable attorney’s fees and costs pursuant to 31
U.S.C. § 3730(d) or M.G.L. c. 12, § 5F, and any claims arising after the date of this Agreement.
Provided however, with respect to the Relator described in Paragraph E of the Recitals, this
release is limited only to those claims dismissed in the Stipulation of Dismissal (Attachment 4).

12. In consideration of the obligations of the Relators set forth in this Agreement,
Aggregate, and its predecessors, subsidiaries, corporate parents and affiliates, and all of its
agents, successors and assigns, hereby fully and finally release the Relators and its respective
heirs, successors, assigns, agents, and attorneys from any claims they have asserted, could have
asserted, or may assert in the future against any of the Relators whether or not relating to the gui

tam actions.
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13.  Aggregate waives and will not assert any defenses Aggregate may have to any
criminal prosecution or administrative action relating fo the Covered Conduct, which defenses
may be based in whole or in part on a contention that, uil'der the Double Jeopardy Clause in the
Fifth Amendment of the Constitution, or under the Excessivebgines Clause in the Eighth
Amendment of the Constitution, this Agreement bars a remedy sought in such criminal
prosecution or administrative action. Nothing in this Agreement constitutes an agreement by the
Government concerning the characterization of the amounts paid hereunder for purposes of any
proceeding under Title 26 of the Internal Revenue Code or the tax laws of the Commonwealth of
Massachusetts.

14. A It is agreed that all costs (as defined in Federal Acquisition Regulation 48
§ 31.205-47) incurred by or on behalf of Aggregate and its officers, directors, agents and
employees in connection with (1) the Government's investigation of the matters covered by this
Settlement Agreement and the related Plea Agreement; (2) Aggregate's investigation and defense
of the matters covered by this Settlement Agreement, and any corrective action undertaken in
direct response to the Government’s investigation of the matters covered by this Settlement
Agreement; (3) the negotiation of this Agreement; (4) the payments made to the Government
pursuant to this Agreement; (5) any payments that Aggregate may make to Relators; and (6) the
negotiation of, and the obligations undertaken pursuant to the FHWA Agreement shall be
unallowable costs for state and federal government contract accounting purposes. These
amounts shall be separately accounted for by Aggregate.

B. Future Treatment of Unallowable Costs: If applicable, these unallowable

- costs will be separately estimated and accounted for by Aggregate, and they will not charge such
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unallowable costs dir_ectly or indirectly to any contracts with the United States or the
Commonwealth of Massachusetts, or seek payment for such unallowable costs through any cost
report, cost statement, information statement, or payme;lt request submitted by them or any of
their subsidiaries to the Government. -

C. Treatment of Unallowable‘ Costs Previously Submitted for Payment: If
applicable, Aggregate further agrees that within 60 days of the effective date of this Agreement,
it will identify to the United States and the Commonwealth of Massachusetts any unallowable
costs (as defined in this Paragraph) included in payments previously sought in any paymént ‘
requests already submitted by Aggregéte or its officers, directors, agents and employees and will
request, and agree, that such payment requests, even if already settléd, be adjusted to account for:
the effect of the inclusion of the unallowable costs. Aggregate agrees that the United States and
the Commonwealth of Massachusetts, at a minimum, will be entitled to recoup from Aggregate
any overpayment plus applicable interest as a result of the inclusion of such unallowable costs on
previously-submitted requests for payment. Any payment due after the adjustments have been
made shall be paid to the United States pursuant to the direction of the Department of Justice,
‘and/or the affected agencies. Any payment due after the adjustments have been made shall be
paid to the Commonwealth of Massachusetts pursuant to the direction of the Attorney General’s
Office, and/or the affected agencies. The United States and the Commonwealth of
Massachusetts reserve their rights to disagree with any calculations submitted by Aggregate on
the effect of inclusion of unallowable costs (as defined in this Paragraph) on Aggregate’s cost

© reports, cost statements, or information reports. Nothing in this Agreement shall constitute a
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waiver of the rights of the United States to examine or reexamine the unallowable costs
described in this Paragraph.

15.  Aggregate expressly warrants that it has ;'eViewed its financial situation and that it
is currently solvent within the meaning of 11 U.S.C. §§ 547(1‘)3'(3) and 548(2)(1)(B)(ii)(I), and
will remain solvent during the Payment Period. Further, the Parties expressly warrant that, in
_evaluating whether to execute this Agreement, the Parties (a) have intended that the mutual
promises, covenants and obligations set forth herein constitute a contemporaneous exchange for
new value given to Aggregate, within the meaning of 11 U.S.C. § 547(c)(1), and (b) have
~ concluded that these mutual promises, covenants and obligations do, in fact, constitute such a
contemporaneous exchange.

16.  In the event that Aggregate commences, or another party commences, within the
Payment Period, any case, proceeding, or other action under any law relating to bankruptcy,
insolvency, reorganization, or relief of debtors, (a) seeking to have any order for relief of
Aggregate’s debts, or seeking to adjudicate Aggregate as bankrupt or insolvent, or (b) seeking
appointment of a receiver, trustee, custodian or other similar officials for Aggregate or for all or
any substantial part of th¢ir assets, Aggregate agrees that:

A. Aggregate’s.obligations under this Agreement may not be avoided
pursuant to 11 U.S.C. § 547 or 548, and Aggregate will not argue or otherwise take the position
in any such case, proceeding or action that: (I) Aggregate’s obligations under this Agreement
may be avoided under 11 U.S.C. § 547 or 548; (ii) Aggregate was insolvent at the time this
Agreement was entered into, or became insolvent as a result of the payments made to the United

States or the Commonwealth of Massachusetts hereunder; or (iii) the mutual promises, covenants
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and obligations set forth in this Agreement do not constitute a contemporaneous exchange for
new value given to Aggregate;

B. In the event that Aggregate’s obligations hereunder are avoided for any
reason, including, but not limited to, the exercise of a tmstee’g.avoidance powers under the
Bankruptcy Code, the United States or the Commonwealth of Massachusetts, at théir sole
discretion, may rescind the release in this Agreement, and bring any civil and/or administrative
claim, action or proceeding against Aggregate for the claims that would otherwise be covered by
the releases provided in this Agreement. If the United States or the Commonwealth of
Massachusetts chooses to do so, Aggregate agrees that, for purposes only of any case, action, or
proceeding referenced in the first clause of this Paragraph, () any such claims, actions, or
proceedings brought by the United States or the Commonwealth of Massachusetts are not subject
to an “automatic stay” pursuant to 11 U.S.C. § 362(a) as a result of the action, case or proceeding
described in the first clause of this Paragraph, and that Aggregate will not argue or otherwise
contend that the United States’ or Commonwealth of Massachusetts’ claims, actions or
proceedings are subject to an automatic stay; (i) that Aggregate will not plead, argue or
otherwise raise any defenses under the theories of statute of limitations, laches, estoppel, or
similar theories, to any such civil or administrative claims, actions or proceedings which are
brought by the United States within 90 calendar days of written notification to Aggregate that the
release herein have been rescinded pursuant to this Paragraph, except to the extent such defenses
were available before May 3, 2006; and (iii) the United States and the Commonwealth have valid

claims against Aggregate in the aggregate amount of $42,720,000, and they may pursue their
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claims, inter alia, in the case, action, or proceeding referenced in the first clause of this
Paragraph, as well as in any other case, action, or proceeding; and
C. Aggregate acknowledges that its jatgreements in this Paragraph are
provided in exchange for valuable consideration provided in a;is Agreement.

17.  Inno event are the terms of this Settlement Agreement intended to, nor are they to
be construed to, work a release of liability or in any way create a benefit in favor of any person
not a party to this Settlement Agreement.

18.  This Settlement Agreement cannot be introduced into evidence in any proceeding
except by the parties, subject to available objections.

19.  Each party will bear its own legal and other costs incurred in connection with this
matter, including the preparation and performance of this Agreement, except nothing in this
Paragraph will affect the Relators’ right to recover attorney’s fees and costs from Aggregate.

20.  Aggregate has entered into an agreement with the Department of Transportation,
attached as Attachment 5 (“Settlement Agreement between FHWA and Aggregate Industries
Northeast, Inc. and Aggregate Industries Management, Inc.”), which is incorporated into this

- Agreement by reference. Aggregate will immediately upoh execution of this Agreement begin to
implement their obligations under Attachment 5. Failure to comply with the FHWA Agreement
will constitute breach of this Agreement.

21.  Aggregate shall cooperate completely and truthfully in any trial or other
proceeding arising out of any ongoing federal investigation of its current and former officers,
directors, employees and agents. Aggregate shall make all reasonable efforts to facilitate access

to, and to encourage the cooperation of, its current and former officers, directors, employees and
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agents for interviews and testimony sought by the United States, upon request and reasonable
notice. Provided, however, notwithstanding any provision of this agreement, that: (1) neither
-Aggregate Industries Northeast Region nor Aggregate Iﬁdustries Management, Inc. is required to
request of its respective current or former officers, agents, or%;nployees that they forgo seeking
the advice of an attorney nor that they act contrary to that advice; and (2) neither Aggregate
Industries Northeast Region nor Aggregate Industries Management, Inc. is required to take any
action against its officers, agents, or employees for following their attorney’s advice. In
addition, Aggregate shall furnish to the United States or the Commonwealth of Massachusetts,
upon request, all documents and records in its possession, custody or control relating to the
conduct that is within the scope of any ongoing federal or state investigation, trial or other
proceeding arising out of the delivery of any Aggregate product or service to the federal or state
government. Aggregate specifically agrees to waive any attorney-client privilege or claim of
work product protection regarding conduct for which claims of an advice of counsel defense or
claims of good faith defense based upon attorney advice are made by current or former officers,
directors, employees and agents of Aggregate with respect to the Covered Conduct in any
ongoing federal or state investigation or trial in which the United States or the Commonwealth is
the plaintiff.

22. This Agreement and Attachments 1 through 4 attached hereto, to gether with FHWA
Agreement, which is Attachment 5, incorporated by reference, the Plea Agreement described in
Recitals Paragraph F, and the Information charging Aggregate Industries Northeast Region with
violating Title 18, United States Code, Section 286 constitute the complete agreement between

the Parties.
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23.  The provisions of this Settlement Agreement shall be binding upon the Parties to
it, their affiliated entities, and their collective successors and assigns.

- 24.  All Parties consent to the public disclosu;‘é of this Settlement Agreement.

25.  This Settlement Agreement may not be mnend;;l except by written consent of the
Parties.

26.  Each person who signs this Agreement in a representative capacity warrants that
he or she is duly authorized to do so. The undersigned Aggregate signatories represent and
warrant that they are authorized by their Board of Directors to execute this Agreement. The
undersigned signatory or signatories for each Relator represent and warrant that they are
authorized to execute this Agreement on behalf of that Relators.

27.  This Settlement Agreement may be executed in counterparts, each of which
constitutes an original and all of which constitute one and the same agreement.

28.  This Agreement is effective on the date of the signature of the last signatory to the
Agreement (the “Effective Date”). Facsimiles of signatures shall constitute acceptable binding

signatures for purposes of this Agreement.

IN WITNESS WHEREOQF, the parties hereto affix their

signatures.
MICHAEL J. SULLIVAN MARTHA COAKLEY
United Statgs Attomney Attorney General for the Commonwealth of

M M Massachusetts
gt

. Cohen By: Edward Bedrosian
tant United States Aftorney ~ Deputy First Assistant Attorney General

Dated: 71 23 0% Dated: 7.-27-07,
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AGGREGATE INDUSTRIES WORTHEAST AGGREGATE INDUSTRIES
REGION, INC. MANAGEMENT, INC.

By:  RobertsHuet+ By:  Louis Beauchemin
President President
Dated: '7/ %/ 07 Dated: 7 / 2¢ /07

R.ROBERT POPEO, ESQ.

/(7/ 70 ).

-fintz Levin Cohn Ferris Glo ky and Popeo, P.C.
Counsel for Aggregate Industnes Northeast Region, Inc. and
Aggregate Industries, Inc.

Dated: 7/ 6 /0‘7

TIMOTHY CHASE, JR ANDREW RAINER, ESQ.
Relator Counsel for Timothy Chase, Jr.
Dated: Dated:

DONALD E. FINNEY JOSEPH HARRINGTON
Relator

Dated: Relator

Dated:
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AGGREGATE INDUSTRIES NORTHEAST AGGREGATE INDUSTRIES

REGION, INC. MANAGEMENT, INC.

By: Roberto Huet ' By: LouismBeauchemin .
President President

Dated: | Dated:

R. ROBERT POPEOQ, ESQ.

Mintz Levin Cohn Ferris Glovsky and Popeo, P.C.
Counsel for Aggregate Industries Northeast Region, Inc. and
Aggregate Industries, Inc.

Dated:
TIMOTHY CHASE, JR ANDREW RAINER, ESQ.
VL\AMT/@,U (Q O/\zum,( ). /

Relator @) Counsel for Timovhy Chase, Ir.

Dated: v\}H\O\@'? Dated: 7/72 6/07

DONALD E. FINNEY -JOSEPH HARRINGTON
QMMQ W2 W

Relator ator

Dated: 7’2é ’l) ' Dated: 7// )07
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SUSAN MCNEIL, ESQ.

e wu/

“Counsel for Donald Finney and Joseph Harrington
Dated: (~ 26 ~O'F , g

DANIEL JOI?ISTON SUZANNE DURRELL, ESQ.

- b M\/\V
Relator / Counse} for Daniel Johnston
Dated 92((/ 7 Dated: 7/ Z (0// o/







UNITED STATES DISTRICT COURT .
DISTRICT OF MASSACHUSETTS

UNITED STATES ex rel TIMOTHY R.
CHASE, JR.,

Plaintiffs, Civil Action No. 05-11586-GAO
V.

AGGREGATE INDUSTRIES, INC,, a
subsidiary of HOLCIM LTD.,

Defendant.

S N N N N N N N N N N N

STIPULATED MOTION FOR DISMISSAL OF ACTION WITH PREJUDICE
PURSUANT TO FED. R. CIV. P. 41(a)(1)(ii)

Pursuant to Fed. R. Civ. P. 41(a)(1)(i1) and pursuant to and consistent with the Civil
Settlement Agreement signed on July 26, 2007, the United States of America, relator Timothy
Chase, Jr. and the defendant Aggregate Industries, Inc. (collectively, the "Parties"), hereby
stipulate to the dismissal, with prejudice, of the claims against the defendant in the
above-captioned action.

/
//
/i
//
//
//
//

/1




The United States and the defendant agree that each will bear its own costs, expenses and

attorneys’ fees. The Relator and the defendant have not reached an agreement on costs, expenses

and attorney’s fees. The Relator requests that the Court retain jurisdiction over the case to

adjudicate the Relator's claims against the defendant for reimbursement of costs, expenses, and

-

attorneys' fees pursuant to 31 U.S.C. § 3730(d).

Dated:

Dated:

Dated:

Respectfully submitted,

MICHAEL J. SULLIVAN
United States Attorney

By:  Jeffrey M. Cohen -
Assistant United States Attorney

R. ROBERT POPEO, ESQ.

Mintz Levin Cohn Ferris Glovsky and Popeo, P.C.
Counsel for Aggregate Industries, Inc.

ANDREW RAINER, ESQ.

Counsel for Timothy Chase, Jr.







UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA and

COMMONWEALTH OF MASSACHUSETTS ex rel.

JOSEPH HARRINGTON and DONALD E. FINNEY, .~
Plaintiffs,

)
)
)
).
)
v. )
} Civil Action No. 05-11364-WGY
AGGREGATE INDUSTRIES, INC., f/k/a BARDON )
GROUP, INC., AGGREGATE INDUSTRIES- )
NORTHEAST REGION, INC., f/k/a BARDON )
TRIMOUNT, INC., f/k/a SIMEON CORPORATION, fk/a )
J.H. MCNAMARA INCORPORATED, F/K/A AS&G )
CORPORATION f/k/a LRM CONCRETE, CORP., f’k/a )
COAST CONCRETE CO., INC., f/k/a ESSEX )
BITUMINOUS CORP., f/k/aT & T LEASING CORP., )
f/k/a G & F LEASING CORP., f/k/a BNT SAND AND )
GRAVEL CO., INC., f/k/a CONCRETE SERVICES INC., )
f/k/a HOT-TOP PAVEMENTS INCORPORATED, f’k/a )
NEEDHAM SAND AND GRAVEL COMPANY, )
MIDDLESEX MATERIALS, INC., f/k/a AGGREGATE )
INDUSTRIES ACQUISITI, f/k/a BARDON TRIMOUNT, )
INC., f/k/a SIMEON CORPORATION, f/k/a MIDDLESEX )
MATERIALS, LLC, f/k/a MIDDLESEX PAVING CORP., )
f/k/a HIGHWAY PAVING INC,, f’k/a SAROA BROS,, )
INC., and BARDON TRIMOUNT, INC,, fk/aAS & g )
CORPORATION f/k/a LRM CONCRETE, CORP., fk/a )
COAST CONCRETE CO., INC., f/k/a ESSEX )
BITUMINOUS CORP., f/k/a T & T LEASING CORP., )
f/ik/a G & f LEASING CORP., f/k/aB N T SAND AND )
GRAVEL CO., INC. f/k/a CONCRETE SERVICES, INC., )
t/k/a J.H. MCNAMARA INCORPORATED. )
)
)
)

‘Defendants.

STIPULATED MOTION FOR DISMISSAL OF ACTION
PURSUANT TO FED. R. CIV. P. 41(a)(1)(ii)

Pursuant to Fed. R. Civ. P. 41(a)(1)(ii) and pursuant to and consistent with the Civil

Settlement Agreement signed on July 26, 2007, relators Joseph Harrington and Donald Finney




(the Relators), the Defendanfs, together with the United States, and the Commonwealth of
Massachusetts, hereby stipulate that all claims against the Defendaﬁts in this matter are dismissed
with prejudice as to the relators Joseph Harrington and Donald Finney. The United States and
the Commonwealth of Massachusetts stipulate to the dié'rnissg% with prejudice of all claims
described in the Covered Conduct in the Settlement Agreement (Exhibit # .1). The United States
and the Commonwealth stipulate to the dismissal, without préjudice, of all other claims in the "
above-captioned case.

The United States, the Commonwealth of Massachusetts, and the Defendants agree that
each will bear its own costs, expenses and attorneys’ fees. The Relators and the Defendants have
not reached an agreement on costs, expenses and attorney’s fees. The Relators request that the
Court retain jurisdiction over the case to adjudicate the Relators' claims against the Defendants
for reimbursement of costs, expenses, and attorneys' fees.

Respectfully submitted,

MICHAEL J. SULLIVAN
United States Attorney

Dated:
By:  Jeffrey M. Cohen
Assistant United States Attorney
MARTHA COAKLEY
Attorney General for the Commonwealth of Massachusetts
Dated:

By:  Edward Bedrosian
Deputy First Assistant Attorney General




Dated:

Dated:

R.ROBERT POPEO, ESQ.

Mintz Levin Cohn Ferris Glovsky and Popeo, P.C.
Counsel for Aggregate Industries, Inc. and Aggregate
Industries NE Region, Inc.

SUSAN MCNEIL, ESQ.

Counsel for Donald Finney and Joseph Harrington







UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

UNITED STATES and the
COMMONWEALTH OF
MASSACHUSETTS ex rel. DANIEL E.
JOHNSTON,

Plaintiffs, Civil Action No. 06-11379-GAO

V.

AGGREGATE INDUSTRIES PLC,
AGGREGATE INDUSTRIES
MANAGEMENT, INC., AGGREGATE
INDUSTRIES NE, INC., et al.

Defendants.

R N N T i N N W N W W N o W

STIPULATED MOTION FOR PARTIAL DISMISSAL OF ACTION WITH PREJUDICE
PURSUANT TO FED. R. CIV. P. 41(a)(1)(ii)

Pursuant to Fed. R. Civ. P. 41(a)(1)(ii) and pursuant to and consistent with the Civil
Settlement Agreement signed on July 25, 2007 (the “Agreement”), the United States of America,
the Commonwealth of Massachusetts, relator Dan Johnston, and the defendants Aggregate
Industries PLC, Aggregate Industries Management, Inc., and Aggregate Industries NE, Inc.
(collectively referred to herein as “the Aggregate Defendants” or “Aggregate”), hereby stipulate
that certain claims against the Aggregate Defendants, in this action shall be dismissed with
prejudice, specifically those claims which allege that the Aggregate Defendants violated the
Federal and/or Massachusetts False Claims Acts by supplying “10-9" concrete (over 90 minutes
old and/or leftover) concrete to the Big Dig. Those claims are described more fully as the
“Covered Conduct” in the Settlement Agreement:

[F]rom as early as approximately October 1996, Aggregate conspired to sell to




general contractors on the Big Dig approximately 5,700 loads of out of
specification redi-mix concrete as described below (hereinafter referred to as “the
Covered Conduct”). The 5,700 loads were non-conforming loads either because
they contained a full load of non-conforming concrete that was represented to the
Big Dig inspectors as conforming or because the load was partially conforming
and was mixed with a partial load of non-conforming concrete. As part of
Aggregate’s scheme, Aggregate mixed concrete left over from other jobs with
fresh concrete and delivered this mixture of old and new concrete to contractors
on the Big Dig. Additionally, Aggregate rerouted concrete that had already been
rejected by Big Dig inspectors back to different locations at the Big Dig project. -
In order to deceive Big Dig inspectors and conceal the scheme, Aggregate often
added extra water to loads to make the concrete appear freshly batched or add
fresh concrete to a partial non-conforming load. To further conceal the scheme
and deceive inspectors, Aggregate generated false records that stated that the out-
of-specification concrete was actually within specification. Specifically, the false
records misstated the mix of concrete and the time the concrete was batched;

No other claims against the Aggregate Defendants are hereby dismissed, including

without limitation, any claim for concrete loads not described above, and any claim for attomeysé

fees and costs. Nor are any claims against any other Defendant(s) other than the Aggregate

Defendants in this action hereby dismissed or otherwise compromised.

The United States, the Commonwealth of Massachusetts, and the Aggregate Defendants

agree that each will bear its own costs, expenses and attorneys’ fees. The relator and the

Aggregate Defendants have not reached an agreement on costs, expenses and attorney’s fees with

respect to those claims dismissed by the Settlement Agreement. The Relator requests that the

Court retain jurisdiction over the case to adjudicate the Relator's claims against the Aggregate

Defendants for reimbursement of costs, expenses, and attorneys' fees.

Dated:

Respectfully Submitted,

MICHAEL J. SULLIVAN
United States Attorney

By:  Jeffrey M. Cohen

Assistant United States Attorney




Dated:

Dated:

Dated:

MARTHA COAKLEY
Attorney General for the Commonwealth of Massachusetts

By:  Edward Bedrosian
Deputy Fifst Assistant Attorney General

-

R. ROBERT POPEO, ESQ.

Mintz Levin Cohn Ferris Glovsky and Popeo, P.C.
Counsel for Aggregate Industries Northeast Region, Inc.
and Aggregate Industries, Inc.

SUZANNE DURRELL, ESQ.

Counsel for Daniel Johnston







COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, SS. SUPERIOR COURT

UNITED STATES ex rel TIMOTHY R.
CHASE, IR,

-

Plaintiffs, Civil Action No. 05-1936

V.

AGGREGATE INDUSTRIES, INC,, a

subsidiary of HOLCIM LTD.,,
Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

STIPULATED MOTION FOR DISMISSAL OF ACTION WITH PREJUDICE
PURSUANT TO MASS. R. CIV. P. 41(a)(1)(ii)

Pursuant to Mass. R. Civ. P. 41(a)(1)(ii) and pursuant to and consistent with the Civil
Settlement Agreement signed on July 26, 2007, the Commonwealth of Massachusetts, relator
Timothy Chase, Jr. and the defendant Aggregate Industries, Inc. (collectively, the "Parties"),
hereby stipulate to the dismissal, with prejudice, of the claims against the defendant in the above-
captioned action.

/!
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The Commonwealth and the defendant agree that each will bear its own costs, expenses
and attorneys’ fees. The Relator and the defendant have not reached an agreement on costs,
expenses and attorney’s fees. The Relator requests that the Court retain jurisdiction over the case
to adjudicate the Relator's claims against the defendant'"for reimbursement of costs, expenses,
and attorneys' fees. )

Respectfully submitted,

MARTHA COAKLEY
Attorney General

By:  Edward Bedrosian
Dated: Deputy First Assistant Attorney General

R. ROBERT POPEOQ, ESQ.

Mintz Levin Cohn Ferris Glovsky and Popeo, P.C.
Dated: Counsel for Aggregate Industries, Inc.

ANDREW RAINER, ESQ.

Counsel for Timothy Chase, Jr.
Dated:







SETTLEMENT AGREEMENT (the “AGREEMENT”) BETWEEN THE
FEDERAL HIGHWAY ADMINISTRATION (“FHWA”),
AGGREGATE INDUSTRIES NORTHEAST REGION, INC. (“AI NE”), AND
AGGREGATE INDUSTRIES MANAGEM%I}IT, INC. (“AT”)

WHEREAS, on October 3, 2003, the FHWA suspended AI NE based on the
indictment of two employees, a senior vice president and a general manager, for mail
fraud and witness tampering;

WHEREAS, on December 24, 2003, AI NE, through its counsel, accepted the
terms and conditions established in the FHWA’s December 23, 2003 letter settling Al
NE’s October 3, 2003 suspension;

WHEREAS, the FHWA, in a December 23, 2003 letter, provided that AINE
would voluntarily exclude itself from participating in covered transactions for the
duration of its criminal proceedings in the event that AT NE was indicted for an offense
listed at 49 C.F.R. 29.800 and would voluntarily exclude itself from participating in
covered transactions for a period of three years in the event that the FHWA debarring
officials found that AI NE, or any of its principals, had committed any action that would
constitute a cause for debarment under 49 C.F.R. 29.800;

WHEREAS, on January 12, 2004, the FHWA and AT NE entered into an
agreement (the “Voluntary Exclusion Agreement”) in which the FHWA terminated the
October 3, 2003 suspension and AI NE agreed to comply with certain terms and
conditions, including the hiring of an independent monitor reporting to FHWA and all
other terms and conditions contained in the FHWA’s December 23, 2003 letter;

WHEREAS, on October 3, 2006, the Voluntary Exclusion Agreement expired,
but AI NE voluntarily agreed to extend the term of the existing independent momtor
reporting to FHWA. until the 31gnmg of this Agreement;

WHEREAS, on July 26, 2007, AI NE entered into a plea agreement with the
United States Attorney’s Office for the District of Massachusetts (“USAO”) in which Al
NE agreed to plead guilty to one count of conspiracy to defraud the United States with
respect to claims in violation of 18 U.S.C. 286 (the “July 26, 2007 Plea Agreement”);

WHEREAS, the conduct to which AI NE pled guilty in the July 26, 2007 Plea
Agreement involved a scheme to deliver non-compliant concrete to federal and state
highway projects (“AI NE Plea™), including approximately 5,700 loads of such concrete
to the Central Artery/Tunnel (“CA/T”) project, and resolved all potential criminal
liability that may have resulted from the government’s investigation into AI NE’s alleged
participation in a scheme to rig bids on several municipal paving contracts between 1996
and 2004, predatory and anti-competitive practices in the asphalt/paving industry in
Massachusetts and New Hampshire between 1996 and 2005, and any other alleged




conduct of AI NE known to the U.S Attorney at the time of the signing of the July 26,
2007 Plea Agreement (“AINE Alleged Activities”);

WHEREAS, AINE is one of seven wholly owned subsidiaries of AL which is
located in Rockville, Maryland and has operational oversxght over each of its
subsidiaries, including AI NE;

WHEREAS, the July 26, 2007 Plea Agreement would constitute cause to debar
AINE under 49 C.F.R. 29.800;

WHEREAS, the July 26, 2007 Plea Agreement is contingent on the FHWA’s
agreement not to suspend or debar AI NE;

WHEREAS, 49 C.F.R. 29.635 permits the FHWA to settle a debarment or
suspension at any time if it is in the best interests of the Federal Government;

WHEREAS, the FHWA has determined, based on the terms and conditions
contained in the July 26, 2007 Plea Agreement and in accordance with the terms and
conditions of this Agreement that it is in the best interests of the Federal Government to
settle AI NE’s debarment that would result from the July 26, 2007 Plea Agreement;

NOW THEREFORE, the FEWA, AI NE, and AI hereby agree as follows:

PART 1. DEFINITIONS

1.1.1  Covered Transaction means any transaction described in 49 C.F.R. Part 29,
Subpart B, as amended.

1.1.2  Debar, Suspend, and Voluntary Exclusion shall have the same meamngs as
provided in 49 C.F.R. Part 29.

1.1.3 Designee means any government agency designated by the FHWA, which may
include, but not be limited to, the Massachusetts Highway Department, Massachusetts
Turnpike Authority, and other DOT agencies.

1.1.4 DOT means the United States Department of Transportation.

1.1.5 Monitor means the person or entity, or group of persons or entities, selected by
the FHWA to perform the duties described in this Agreement.

1.1.6 Monitoring Agencies means the FHWA, USAO, Office of Inspector General of
the DOT, and the Massachusetts Attorney General’s Office.

1.1.7 Concrete means ready-mix concrete.
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PART 2. SUSPENSION, DEBARMENT, and VOLUNTARY EXCLUSION
2.1  Agreement Not to Suspend or Debar AI NE

2.1.1 The FHWA agrees not to suspend or debar AI NE based solely on AINE’s
execution of the July 26, 2007 Plea Agreement or the Civil Settlement Agreement
between AI NE and the United States and the Commonwealth of Massachusetts, dated
July 26, 2007, except as may be provided for in this Agreement. The scope of the
FHWA's release concerning suspension or debarment is determined in Part 3 of this
Agreement.

2.2  Veluntary Exclusion of AI NE

2.2.1 For a period of five (5) years from the date of execution of this Agreement, AI NE
will agree to an automatic four (4) year debarment should AI NE, or any of its directors
or officers (in conduct relating to AI NE), be convicted of, or receive a civil judgment in
an action brought by the United States for, any activity listed at 49 C.F.R. 29.800(a) or
should AI NE violate the terms of either this Agreement or the July 26, 2007 Plea
Agreement.

23  Voluntary Exclusion of Al

2.3.1 For aperiod of five (5) years from the date of execution of this Agreement, Al
will agree to an automatic suspension should Al or any of its directors or officers (in
conduct relating to AI), be indicted for any activity listed at 49 C.F.R. 29.800(a), and an
automatic three (3) year debarment should Al or any its directors or officers (in conduct
relating to Al), be convicted of, or receive a civil judgment in an action brought by the
United States for, any activity listed at 49 C.F.R. 29.800(a).

PART 3. RELEASE
3.1  Scope of Release of AI NE and Al
3.1.1 Inthis Agreement, DOT and FHWA release AINE and Al from all administrative

liability arising from 5,700 “10/9 loads” (deﬁned below) of concrete delivered by AINE
to the CA/T project.
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3.1.2 For purposes of this Agreement, a 10/9 load of concrete shall mean: (1) concrete
loads that did not meet CA/T project specifications as a result of concrete being more
than 90 minutes old from the time it was batched to the time it was delivered to the CA/T
project, exclusive of Known Post-90-Minute Concrete Loads (defined below in Section
3.1.3(b)) and Water/Chemical Added Loads (defined below"in Section 3.1,3(b)); and (2)
concrete loads that included a mixture of concrete that met CA/T project specifications
with non-conforming concrete that was leflover from the same CA/T project, another
CA/T project, or 2 non-CA/T project, exclusive of Known Post-90-Minute Concrete
Loads and Water/Chemical Added Loads.

3.1.3 (a) The FHWA may not seek to suspend or debar AI NE for any non-conformance
with specifications in the 5,700 10-9 loads. However, outside of those 5,700 loads, the
FHWA may seek further suspension or debarment against AT NE should the FHWA
determine, by a preponderance of the evidence for a debarment or adequate evidence for

a suspension, that concrete delivered to the CA/T by AI NE lacked the specified

materials, consisted of unapproved material, or consisted of unapproved proportions of
materials, including cement, cementitious materials (fly ash, slag, or microsilica),
aggregate (fine and course), chemical additives, or any other materials, except where

such non-conformance was de minimis.

{b) FHWA and AI NE agree that suspension or debarment may not be imposed solely
based on the delivery of any loads of AINE concrete that Al NE can demonstrate by a
preponderance of the evidence that the Massachusetts Turnpike Authority or its
predecessor agencies (together, “MTA”) or any of its representatives (including, without
limitation, inspectors, project managers, general contractors, or subcontractors to whom
AINE was a supplier) authorized or accepted for delivery to the CA/T, if the MTA or
any such representative had actual knowledge that (1) the loads were outside of the CA/T
time specification as a result of the concrete being more than 90 minutes old from the
time it was batched to the time it was delivered to the CA/T project (“Known Post-90-
Minute Concrete Loads™) or (2) that water or chemicals were added to the concrete
beyond the mix design specifications that disguised the fact that the concrete loads did
not meet design specifications (“Water/Chemical Added Loads™). Nothing in this
subparagraph (b) shall apply to any deficiencies in the concrete other than those outlined
in the previous sentence, nor shall authorization or acceptance include authorization or
acceptance obtained by AI NE as the result of collusion, misrepresentation, or fraud by
AINE or any of its employees.

(c) Nothing in this Agreement shall limit any of the defenses that AI NE may have with
respect to such suspension or debarment.

3.1.4 There shall be no presumption that any defect discovered in AI NE concrete was
caused by, or is attributable to a failure in responsibility by, AI NE, and any such
causation and responsibility shall be affixed to AI NE only by a preponderance of the
evidence,
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3.1.5 Itis not the intent of the parties to treat de minimis errors in the batching or
delivery of concrete occurring in the ordinary scope of the work as a basis for FHWA
action (including, without limitation, debarment or suspension proceedings) against Al
NE. '

3.1.6 The FHWA agrees that AI NE shall not be subject to any administrative liability
(including, without limitation, suspension and debarment) for delivering concrete to the
CAJT project that was permitted under CA/T project specifications that were in place at
the time the concrete was delivered.

PART 4. A1 OVERSIGHT OBLIGATION
4.1 Al Oversight of AI NE

4.1.1 If the FHWA determines that there is a demonstrable failure by Al to properly
oversee AI NE’s compliance with applicable laws and regulations resulting from AI’s

(1)  failing to follow established internal controls and related compliance
procedures;

(2)  failing to develop, implement or enforce an adequate Corporate Integrity
Program;

(3)  failing to ensure that AI NE has developed an adequate Corporate
Integrity Program; or

(4)  failing to reasonably audit AI NE’s compliance with the Corporate
Integrity Program and related compliance policies,

then, FHWA may, subject to the provisions of this section, initiate suspension or
debarment proceedings against AT pursuant to 49 C.F.R. Part 29. The commission of an
offense by AINE, or any of AI NE’s officers or management employees (in conduct
relating to AI NE), of any activity listed at 49 C.F.R. 29.800(a) may be evidence of, but
not conclusive proof of, a failure by Al of its oversight responsibilities. AI will report to
the FHWA any known non-compliance issues with respect to AI NE and describe Al’s
remedial actions addressing the issue. Should FHWA fail to agree with the adequacy of
the remedial actions Al proposes to take, Al agrees to engage in good faith discussions
with FHWA to identify mutually agreeable remedial actions. If, after discussing AI's
remedial actions, the FHWA determines that AI has not taken adequate remedial actions,
then the FHW A may initiate suspension or debarment proceedings against Al pursuant 49
C.F.R. Part 29, and Al shall retain all of its defenses in such proceedings.

Page 5 of 16

i

 TEsTE




4.2 Meeting with FHWA Administrator

4.2.1 Within sixty (60) days after the execution of this Agreement, the chief executive
and the corporate compliance officer of Al shall meet with the FHWA Administrator to
provide an assurance that it intends to exercise adequate control over the operations of its
subsidiaries, including AI NE, to ensure that its subsidiaries will not defraud the
Government and will operate in compliance with the law.

4.3 Al Implementation of July 26, 2007 Plea Agreement

4.3.1 All terms of the July 26, 2007 Plea Agreement shall be accepted and implemented
by Al as well as by AI NE.

PART 5. INSURANCE OBLIGATION
5.1 AT NE Liability Insurance

5.1.1 Ttis agreed that, for a period of thirty (30) years from the date of execution of this
Agreement, Al NE will maintain commercial general liability insurance coverage and/or
other available liability coverage, with annual limits of not less than $75 million, to cover
any future AINE liability for damages arising out of any Major Structural Concrete Flaw.
caused primarily by AINE’s failure to comply with the applicable CA/T project mix
design specification, where such non-conformance was not de minimis.

5.1.2 For purposes of this Agreement, this insurance liability coverage would apply
only to the extent the funds deposited by Al NE in the CA/T maintenance trust account
specified in the July 26, 2007 Plea Agreement (in addition to any appreciation of the
finds in that account) have been exhausted as a result of expenditures on future
maintenance or future repairs on the CA/T.

5.1.3 For purposes of section 5.1.1, “Major Structural Concrete Flaw” means a flaw in a
concrete structure or element of the CA/T project that is caused primarily due to concrete
supplied by AI NE and not attributed to design or constructability defects that require the
closing or downgrading of the operating condition or function of a structure until
corrective measures/actions are taken that will return the structure to its as-designed
condition or that requires extensive repairs or non-routine Jong-term maintenance to
maintain the durability of the concrete. AI NE, FHWA and MTA will attempt in good
faith to determine by mutual agreement whether a Major Structural Concrete Flaw is
caused primarily by AI NE supplied concrete. To the extent there is a disagreement as to
whether a Major Structural Concrete Flaw is caused primarily by AINE supplied
concrete, such disagreement will be resolved by a fact-finding process agreed fo by the
FHWA, AINE and AI NE’s general liability insurer or, as a matter of last resort,
determined by a final judgment of a court of competent jurisdiction. The insurance
policy or policies shall cover damages for which AI NE is found liable pursuant to this
Part (Part 5), including, where applicable, investigation, material and labor costs
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associated with the defect identification and repair or replacement of a structure or
structural element. Routine maintenance repairs are excluded.

5.1.4 This insurance will apply only to AI NE’s liability in damages for repairs required
as a result of non-compliant concrete delivered by AI NE and does not apply to concrete
flaws unrelated to and beyond the specifications, construction activities, or maintenance
activities at the CA/T beyond AI NE’s control.

5.1.5 AINE shall have sixty (60) days from the date of this Agreement to obtain these
insurance policy(ies).

5.1.6 The FHWA’s rights and obligations under this Part (Part 5) may be assigned, in
whole or in part, to the MTA.

PART 6. CONCRETE TESTING PROGRAM
6.1  AI NE Reimbursement of Testing Costs

6.1.1 AINE will reimburse FHWA (or, if FHWA accomplishes its testing program
through the Commonwealth of Massachusetts) up to $500,000 of any testing that is
attributable to locating, testing, and analyzing non-compliant concrete delivered by Al
NE to the CA/T project.

6.2  Mutual Cooperation

6.2.1 In advance of future testing, FHWA agrees to give AI NE and its consultant, CTL
Group (“CTL"), a reasonable opportunity to provide comments to FHWA regarding the
scope and methodology of the testing procedures that FHWA intends to use for such
future testing. In addition to AI NE and CTL receiving advance notice of future testing
and a reasonable opportunity to provide comments, upon submission of any request for
payment, AT NE will be afforded a reasonable opportunity to verify, in good faith, that
the expenses underlying the payment request are attributable to locating, testing, and
analyzing non-compliant AI NE concrete. In making this determination, the FHWA will
cooperate with AI NE to provide it with the necessary information, subject to prior
approval by the Department of Justice and the Office of Inspector General of the U.S.
Department of Transportation (and the Massachusetts Attorney General’s Office if testing
is conducted through the Commonwealth of Massachusetts), in order to make this
determination.
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6.2.2 Prior to the execution of this Agreement, FHWA will use best efforts to provide
AINE and CTL with all materials relating to the scope and methodology of all testing
already undertaken, and will consider CTL comments on such scope and methodology.
AI'NE agrees that the FHWA has already provided AI'NE with the information relating
to the scope and methodology of testing already undertaken, .The FHWA will also use
best efforts to provide AI NE and CTL with any test results that are complete and
available prior to the execution of this Agreement. Additionally, upon Al NE’s payment
of the sums required pursuant to section 6.1.1, the FHWA agrees to disclose to AINE the
results of any tests, subject to prior approval by the Department of Justice and Office of
Inspector General of the U.S. Department of Transportation (and the Massachusetts
Attorney General’s Office if testing is conducted through the Commonwealth of
Massachusetts), conducted for the purpose of analyzing non-compliant concrete delivered
by AI NE.

6.2.3 AINE will fully cooperate in FHWA’s identification and testing of all poured and
allegedly non-compliant concrete delivered to the CA/T project, and make all of its
records, and employees (including CTL and other consultants) available. AT NE will also
make reasonable efforts to assist in obtaining the cooperation of any knowledgeable
former employees for this purpose.

6.3 CA/T Maintenance Trust Account

6.3.1 Any payments made pursuant to section 6.1.1 of this Agreement will be in
addition to the CA/T maintenance trust account specified in the July 26, 2007 Plea
Agreement that is being established and funded with damages paid by AINE. AINE
agrees that this maintenance account may fund additional concrete testing of the CA/T
project that may be beyond the scope of this provision.

PART 7. MONITORING PROGRAM
7.1 General

7.1.1 AINE shall employ a monitor that reports to, and is controlled by, the monitoring
agencies and any desiguees, and ensures the monitoring agencies and any designees that
AINE is conducting business in a lawful and ethical manner. The employment of a
monitor by AI NE is a necessary condition to the FHWA’s agreement not to suspend or
debar AI'NE, as provided in sections 2.1.1, in order to reduce the risk to the FHWA of
continuing to do business with AI NE.

7.2 Control
7.2.1 The monitor shall be subject to the exclusive control and direction of the

monitoring agencies. Additionally, the FHWA, in its discretion, may allow other
designees control over the monitor.

Page80of 16 -




7.3 Term

7.3.1 AINE shall employ a monitor for a period of five (5) years from the date of the
execution of the contract between AL NE and the monitor or the date of this Agreement,
whichever occurs later. After a period of three years, AI NE may request the FHWA to
terminate or modify the monitoring requirement. FHWA will give AI NE’s request
favorable consideration if the FHWA determines: (A) AI NE has made all required
payments to the CA/T maintenance account; (B) the monitor has not found any major
compliance issues; (C) AI NE has fully cooperated with the monitor; (D) AINE
demonstrates, and the monitor confirms, that it has established adequate policies and
controls; (E) AI NE demonstrates, and the monitor confirms, that AT NE is fully
implementing and carrying-out its compliance program; and (F) the Chief Executive of
AINE executes an affidavit, in a form acceptable to the FHWA, certifying that the
company, to the best of his or her knowledge, is in full compliance with all applicable
laws, regulations and contract specification. The FHWA will make a good faith
determination as to whether to waive or modify the fourth and/or fifth years of the
monitoring requirement and such determination will be final and not subject to judicial
review.

74 Selection

7.4.1 The monitoring agencies will select the monitor. The monitor must have
adequate expertise, resources, and independence from Al and AI NE as determined by
the monitoring agencies. It is the intention of the FHWA to select Huron Consulting
Group as the monitor.

7.4.2 Al and AI NE may propose monitors to the monitoring agencies, but the
monitoring agencies are not bound to consider or accept any such monitor that may be
proposed.

7.4.3 The monitoring agencies will consult with Al and AI NE on the monitor’s fees
prior to selection. However, the monitoring agencies will ultimately decide whether the
fees are reasonable.

7.4.4 If, for any reason, the selected monitor is unable to fulfill its responsibilities, the
monitoring agencies will promptly select a new monitor for the duration of the previous
monitor’s term. The new monitor will be selected in the same manner as provided in
section 7.4.1 —7.4.3 and subject to all the terms and conditions provided in this
Agreement.

7.5  Monitor Contract
7.5.1 Once AINE has been notified by the FHWA that the monitoring agencies have

selected a monitor, AI NE shall enter into a contract providing for all applicable terms
and duties under this Agreement.
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7.5.2 AINE, and the monitor shall execute a contract within two (2) weeks after the
FHWA notifies AI NE that the monitor has been officially selected, unless extended by
the FHWA for good cause. ’

7.5.3 The contract shall inclnde any such terms and conditions deemed necessary or
otherwise desirable by the monitoring agencies, including a provision providing for the
termination of the contract by the FHWA for convenience, and shall be subject to the
monitoring agencies approval before it is executed.

7.6  Funding
7.6.1 All expenses and fees of the monitor will be the sole responsibility of AI NE.

7.6.2 AINE shall fund and establish-an escrow account through which the monitor’s
expenses will be paid. The escrow account shall be maintained by an independent trustee
who will pay all the monitor’s fees and expenses from the funds in the account. The
trustee shall have complete discretion as to the payment of the monitor’s invoices.

7.6.3 Should any dispute arise as to whether any activity or expense either falls within
the scope of the contract or this Agreement or is necessary, the trustee shall promptly file
a protest with the FHWA stating the basis for the protest. The FHWA, in coordination
with other monitoring agencies and designees, as appropriate, will then make a decision
as to the matter in dispute and the FHWA’s decision will be final.

7.7  Scope of Monitoring Program

7.7.1 Generally, the scope of the monitoring program shall include AI NE’s
performance of all DOT funded contracts, and any other public contracts within the
discretion of the FHWA, and any Al NE’s business operations related to the performance
of such contracts. Additionally, the monitoring program shall include AI’s controls and
oversight processes and policies related to the oversight of AT NE's business operations.

7.8  Specific Duties of the Monitor

7.8.1 Within sixty (60) days after the execution the contract with the monitor, the
monitor shall complete a review the controls and oversight processes and policies of Al
to ensure Al is adequately overseeing the operations of AI NE and evaluate the
effectiveness of any such controls and oversight processes and policies., Al shall
implement any necessary and reasonable changes identified by the monitor.

7.8.2 The monitor may, at any time, make recommendations to Al with respect to the
effectiveness of AI’s controls and oversight processes and policies with respect to AT NE.
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7.8.3 The monitor shall examine and investigate all aspects of AI NE’s business
involved or otherwise connected with the performance of any contract funded by the
DOT, and any other public contracts within the discretion of the FHWA. Such
examination and investigation shall be conducted to ensure compliance with all
applicable laws, rules, and regulations (including, but not limited to, those related to
antitrust, claims to the government, statements to.the government, quality control/quality
assurance, DBE, Davis-Bacon, bribery, gratuities, kickbacks), and contract specifications.

7.8.4 Within 60 days after execution of the contract with the monitor, the monitor shall
complete a review of all AINE internal controls and policies related to the performance
of public contracts, including those concerning antitrust compliance, quality
control/quality assurance, and the submission of claims or invoices. Al NE shall
implement any reasonable changes identified by the monitor.

7.8.5 The monitor shall conduct regular audits as appropriate to ensure AI NE’s
compliance with all applicable laws, rules, and regulations (including, but not limited to,
those related to antitrust, claims to the government, statements to the government, quality
control/quality assurance, DBE, Davis-Bacon, bribery, gratuities, kickbacks), contract
specifications, and internal controls and policies.

7.8.6 AINE’s Compliance Department shall maintain its existing hotline telephone
number that any AI NE employees, subcontractors, suppliers, or general contractors may
contact to report illegal or improper conduct. Such contacts may, at the discretion of the
caller, remain anonymous. AI NE shall report such calls to Al and Al shall in turn report
to FHWA any non-compliance and remedial actions applied thereto as set forth in section
4.1.1 of this Agreement. AI NE shall distribute this hotline number to all employees,
subcontractors, suppliers, and general contractors with a statement explaining the purpose
of the number, and that any complaints made to the number will be confidential. The
monitor shall regularly review Al NE’s implementation and administration of its hotline.
AINE shall maintain a record of all calls received through the hotline and the natire of
the complaint of any such call, which shall be made available to the monitor upon
request. If the monitor deems necessary, it may establish its own hotline telephone
number that AI NE employees, subcontractors, suppliers, or general contractors may
contact to report illegal or improper conduct. In such case, AI NE shall ensure that the
monitor’s hotline telephone number is distributed in the same manner as its own hotline
telephone number. AT and AI NE shall expressly agree that no employee, subcontractor,
supplier, or general contractor will suffer any consequences from AI NE, Al, or any of
AT’s subsidiaries, for making any report to the hotlines.

7.8.7 The monitor shall conduct regular and periodic on-site project inspections to
ensure that any DOT funded projects, and any other public contracts within the discretion
of the FHWA, are being constructed in accordance with applicable contract
specifications, laws and regulations. To the extent that approval by a third party is
necessary for access to any Al NE work sites, AI NE shall use its best efforts to secure
the consent of such third party for the monitor’s access.
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7.8.8 The monitor shall conduct regular and periodic inspections of Al NE’s plants and
other facilities to ensure that all controls are being followed, all applicable contract

specifications are being met, and the company is complying with all applicable laws and
regulations. '

-

7.9  Cooperation
7.9.1 Both AINE and Al will fully cooperate with the activities of the monitor.

7.9.2 The monitor shall have access to all Al records and documents concerning the
controls and oversight processes and policies over AINE. Al shall provide reasonable
access o any employee knowledgeable about such controls and oversight processes and
policies.

7.9.3 The monitor shall have access to all employees, information, and records of AT
NE without exception. Such information and records include, but not be limited to, all
books, records, logs, ledgers, files, accounts, computer and electronic records,
documents, correspondence, proposals, bids, e-mail, tax returns, and payroll and
personnel records. AI NE shall provide the monitor access to all employees and assist the
monitor in obtaining access to or information from former employees. The monitor will
not disclose any AI NE trade secrets or information obtained in any personnel file except
if deemed necessary as part of a report or other communication to the monitoring
agencies and other designees. The monitor shall also have access to all information
generated and developed by any prior monitors. In the event AI NE objects to disclosing
any records or information to the monitor on the basis of attomney client privilege, Al NE
will provide to the consultant the date, author, and nature of the documnent or information.
The monitor will report the assertion to the FHWA, and a determination will then be
made on proceeding further. The FHWA agrees to refrain from compelling AI NE from
performing any act that would constitute an express or implied waiver of the attorney
client privilege. However, AI NE shall produce any record or information the FHWA
deems necessary for the monitor to effectively monitor AI NE as permitted under this
Agreement. : '

7.9.4 AINE will provide the monitor with access to, and exclusive use of, appropriate
workspace that is both private and secure. AI NE will also provide the monitor access to
adequate copying and communications equipment.

7.8.5 Aland AI NE will promptly notify the FHWA and the monitor if they know, or
have reason to know, they are under investigation by a law enforcement authority and if
any law enforcement authority makes a request for information, including issuance of a
subpoena.
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PART 8. CORPORATE INTEGRITY PROGRAM

8.1.1 Within sixty (60) days after the execution of this Agreement, AT and AI NE,
under the monitor’s oversight and with the monitor’s-Gooperation and input, shall
institute an effective AI NE Corporate Integrity Program that includes both a Code of
Business Ethics and Corporate Compliance Program. AI and AI NE will be given the
opportunity to present the monitor with the existing AI NE compliance and ethics
programs, and the monitor will consider those existing programs as the components of
the AINE Corporate Integrity Program.

8.1.2 The Code of Business Ethics for AI NE shall, at a minimum, include the
following elements:

A. Commitment by the organization’s top management to abide by the code and
ensure that all employees are aware of and abide by the code;

Applies to all levels of the organization;

A letter from the president or chief executive of the organization communicating
what the code is and the organization’s commitment to following the code;

A table of contents so that employees will be able to easily find the organization’s
policy for a specific issue; '

A statement of policy concerning the code and the general rules that apply to the
code;

Contain standards that communicate what issues employees should be aware of
and what to do whenever confronted with any such issue;

A statement requiring employees to report suspected violations and to cooperate
with the implementation of the code; and

H. A statement that clearly communicates the consequences for code violations.

mu aow
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8.1.3 The Corporate Compliance Program for AI NE shall have the following elements:

A. The company’s governing authority, top management, and parent company must
fully support all elements of the program. This includes being knowledgeable
about the content and operation of the program and exercising oversight with
respect to the implementation and effectiveness of the program;

B. A specific individual within the company is appointed as the Corporate
Compliance Officer, who is responsible for the day-to-day administration and
implementation of the program. This position should be a separate, independent
position within the company that only reports to the company’s top executive
officer and parent company;

C. The program shall include regular training of all employees, including top
management, regarding the both the program and code of business ethics. The
program should also include legal training on compliance with specific regulatory
areas that are directly applicable to the company;
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D. The program shall include procedures for employees and others to confidentially
report suspected violations and to safeguard the confidentiality of the source. The
program shall also prohibit any form of retaliation for reporting a suspected
violation;

E. The program shall require investigations of all suspected violations and shall
include procedures to safeguard the confidentiality of such investigations;

F. The program shall include requirements to regularly audit the company’s internal
accounting controls and other procedures to ensure their effectiveness in
safeguarding against inaccuracies, fraud, or other misconduct;

G. The program shall commit to providing sufficient resources, including the hiring
of consultants and outside auditors, investigators, and legal counsel, in the
administration and implementation of the program; and

H. The program shall ensure that appropriate steps will be taken whenever a
violation occurs or whenever deficiencies are found in the company’s control
systems or whenever recommendations are otherwise made to improve the
company’s ethical and legal compliance,

8.1.5 The monitor shall oversee AINE’s implementation of the Corporate Integrity
Program, but Al and AI NE shall be responsible for the development, implementation,
and adequacy of the AI NE Corporate Integrity Program.

8.1.6 The monitor shall conduct regular audits as appropriate to ensure that AT and Al
NE are adequately implementing the AT NE Corporate Integrity Program and that the
Corporate Integrity Program is effective.

8.1.7 Al and AI NE shall institute any reasonable changes to the AI NE Corporate
Integrity Program as may be required by the monitoring agencies or the monitor.

PART 9. REPORTS
9.1  Reports by the Monitor

9.1.1 The monitor shall report monthly to the monitoring agencies on AI NE’s activities
and compliance. ’

9.1.2 The monitor shall submit written quarterly reports on all activities conducted by
the monitor, as well as Al and AI NE’s compliance with the monitoring agreement, to the
monitoring agencies. Such reports will be provided to both Al and AI NE by the monitor
within thirty (30) days after submission to the monitoring agencies.

9.1.3  The monitor may make other reports to the monitoring agencies at any time as
deemed appropriate. Such reports may be made on the monitor’s own initiative or
pursuant to a request from the monitoring agencies. Such reports will be disclosed to
either AT or AI NE within thirty (30) days after submission to the monitoring agencies.
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9.1.4 The monitor may make any communications to the monitoring agencies in
whatever form, concerning any matter in confidence.

9.1.5  The monitor may make reports to other government designees at the discretion of
the FHWA. .
9.1.6 Within six (6) months, the monitor shall submit a report to the monitoring
agencies concerning its activities related to the review of AI’s controls and oversight
processes and policies with respect to AI NE, AT NE’s internal controls and policies, and
AINE’s development and implementation of its Corporate Integrity Program. Such
report shall also include the monitor’s assessment of the effectiveness of AI’s controls
and oversight processes and policies with respect to AINE, Al NE’s internal controls and
policies, the changes made to these internal controls and policies, and the development,
implementation, and adequacy of AI NE’s Corporate Integrity Program.

PART 10. MISCELLANEOUS

10.1.1 If FHWA or the United States Attorney’s Office for Massachusetts provides Al
NE with credible information of additional individuals at AI NE being culpable of
wrongdoing in connection with AI NE’s alleged use of non-specification concrete on the
CA/T project, Al NE will terminate those additional individuals.

10.1.2 AINE shall provide FHWA with evidence of its termination of Robert B.
Peckham.

10.1.3 Except as otherwise provided for in this Agreement or in the July 26, 2007 Plea
Agreement, the United States and the Commonwealth of Massachusetts reserve the right
to seek indemnification from AI NE in the event a claim is filed by a third party against
either the United States or Massachusetts for damages resulting from non-compliant
concrete delivered by AI NE to the CA/T project.

10.1.4. Nothing in this Agreement shall be construed to require Al or AI NE to disclose
information protected by the attomey-client privilege, and nothing in this Agreement
constitutes a waiver of Al’s or Al NE’s attorney-client privilege protections. Except as
required to enforce this Agreement, all confidential commercial or financial information
of Al or AI NE shall be kept confidential by the monitor, the monitoring agencies, or any
agency that is entitled to receive the information under the terms of this Agreement.

10.1.5 It is understood that any information in the FHWA’s possession pursuant to the
terms of this Agreement, are subject to the Freedom of Information Act (FOIA) and the
USDOT’s implementing regulatmns under 49 C.F.R. Part 7. To the extent that any
information satisfies the criteria in Exemption 4 of FOIA, the FHWA, in accordance with
49 C.F.R. Part 7, will notify AINE that a request has been made and identify the records
the FHWA has in its possession that are responsive to the request. AINE will then have
the opportunity, pursuant to 49 C.F.R. 7.17, to object to the release of any such record.
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10.1.6 This Agreement shall have only one original, which shall be maintained by the
FHWA. All other signatories to this Agreement shall receive copies.

10.1.7 The FHWA hereby attests that DOT has consented to and is in agreement with
this Agreement.

o

10.1.8 This Agreement shall be effective on the date of signature 1i)y the FHWA
debarring official. .

Aggregate Industrieg Northeast Region, Inc.

7/ % fb7

By:
Roberto Fuer President Date

Counsel for
Aggregate Industries Northeast Region, Inc.

@f& ‘ 7/ /7

R. Robert ﬁ}f)eo, Esq. / Date

Aggregate Industries Management, Inc.

By: / e for

Louis Beauchemin, President Date

Counsel for
Aggregate Industries Management, Inc.

ﬁ/g@u /2% /o7

“R. Robert Popeo, quf / Date

W fefer
King W/ fiee Dafe ’

Debarrivig Official
Federal Highway Administration
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SETTLEMENT AGREEMENT (the “AGREEMENT”) BETWEEN THE
FEDERAL HIGHWAY ADMINISTRATION (“FHWA”),
AGGREGATE INDUSTRIES NORTHEAST REGION, INC. (“AI NE”), AND
AGGREGATE INDUSTRIES MANAGEMENT, INC. (“AI”)

WHEREAS, on October 3, 2003, the FHWA suspended AINE bas;sd on the
indictment of two employees, a senior vice president and a general manager, for mail
fraud and witness tampering;

WHEREAS, on December 24, 2003, AI NE, through its counsel, accepted the
terms and conditions established in the FHWA’s December 23, 2003 letter settling Al
NE’s October 3, 2003 suspension;

WHEREAS, the FHWA, in a December 23, 2003 letter, provided that AINE
would voluntarily exclude itself from participating in covered transactions for the
duration of its criminal proceedings in the event that AI NE was indicted for an offense
listed at 49 C.F.R. 29.800 and would voluntarily exclude itself from participating in
covered transactions for a period of three years in the event that the FHWA debarring
officials found that AI NE, or any of its principals, had committed any action that would
constitute a cause for debarment under 49 C.F.R. 29.800;

WHEREAS, on January 12, 2004, the FHWA and AI NE entered into an
agreement (the “Voluntary Exclusion Agreement”) in which the FHWA terminated the
October 3, 2003 suspension and AI NE agreed to comply with certain terms and
conditions, including the hiring of an independent monitor reporting to FHWA and all
other terms and conditions contained in the FHWA’s December 23, 2003 letter;

WHEREAS, on October 3, 2006, the Voluntary Exclusion Agreement expired,
but AI NE voluntarily agreed to extend the term of the existing independent momtor
reporting to FHWA until the signing of this Agreement;

WHEREAS, on July 26, 2007, AI NE entered into a plea agreement with the
United States Attorney’s Office for the District of Massachusetts (“USAO”) in which Al
NE agreed to plead guilty to one count of conspiracy to defraud the United States with
respect to claims in violation of 18 U.S.C. 286 (the “July 26, 2007 Plea Agreement”);

WHEREAS, the conduct to which AI NE pled guilty in the July 26, 2007 Plea
Agreement involved a scheme to deliver non-compliant concrete to federal and state
highway projects (“Al NE Plea™), including approximately 5,700 loads of such concrete
to the Central Artery/Tunnel (“CA/T”) project, and resolved all potential criminal
liability that may have resulted from the government’s investigation into AI NE’s alleged
participation in a scheme to rig bids on several municipal paving contracts between 1996
and 2004, predatory and anti-competitive practices in the asphalt/paving industry in
Massachusetts and New Hampshire between 1996 and 2005, and any other alleged
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conduct of AINE known to the U.S Attorney at the time of the signing of the July 26,
2007 Plea Agreement (“AINE Alleged Activities™); -

WHEREAS, AI NE is one of seven wholly owned subsidiaries of Al, which is
located in Rockville, Maryland and has operational over51ght over each of its
subsidiaries, including AI NE;

WHEREAS, the July 26, 2007 Plea Agreement would constitute cause to debar
AINE under 49 C.F.R. 29.800;

WHEREAS, the July 26, 2007 Plea Agreement is contingent on the FHWA’s
agreement not to suspend or debar AT NE;

WHEREAS, 49 C.F R. 29.635 permits the FHWA to settle a debarment or
suspension at any time if it is in the best interests of the Federal Government;

WHEREAS, the FHWA has determined, based on the terms and conditions
contained in the July 26, 2007 Plea Agreement and in accordance with the terms and
conditions of this Agreement that it is in the best interests of the Federal Government to
settle AI NE’s debarment that would result from the July 26, 2007 Plea Agreement;

NOW THEREFORE, the FHWA, AI NE, and Al hereby agree as follows:

PART 1. DEFINITIONS

1.1.1 Covered Transaction means any transaction described in 49 C.F.R. Part 29,
Subpart B, as amended.

1.1.2  Debar, Suspend, and Voluntary Exclusion shall have the same meamngs as
provided in 49 C.F.R. Part 29.

1.1.3  Designee means any government agency designated by the FHWA, which may
include, but not be limited to, the Massachusetts Highway Department, Massachusetts
Turnpike Authority, and other DOT agencies.

1.1.4 DOT means the United States Department of Transportation.

1.1.5 Monitor means the person or entity, or group of persons or entities, selected by
the FHW A to perform the duties described in this Agreement.

1.1.6 Monitoring Agencies means the FHWA, USAO, Office of Inspector General of
the DOT, and the Massachusetts Attorney General’s Office.

1.1.7 Concrete means ready-mix concrete.
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PART 2. SUSPENSION, DEBARMENT, and VOLUNTARY EXCLUSION
2.1 Agreement Not to Suspend or Debar AI NE

2.1.1 The FHWA agrees not to suspend or debar AI NE based solely on AINE’s
execution of the July 26, 2007 Plea Agreement or the Civil Settlement Agreement
between AI NE and the United States and the Commonwealth of Massachusetts, dated
July 26, 2007, except as may be provided for in this Agreement. The scope of the
FHWA’s release concerning suspension or debarment is determined in Part 3 of this
Agreement.

2.2 Voluntary Exclusion of Al NE

2.2.1 Foraperiod of five (5) years from the date of execution of this Agreement, AINE
will agree to an automatic four (4) year debarment should AI NE, or any of its directors
or officers (in conduct relating to AI NE), be convicted of, or receive a civil judgment in
an action brought by the United States for, any activity listed at 49 C.F.R. 29.800(a) or
should AT NE violate the terms of either this Agreement or the July 26, 2007 Plea
Agreement.

2.3  Voluntary Exclusion of Al

2.3.1 For aperiod of five (5) years from the date of execution of this Agreement, Al
will agree to an automatic suspension should Al, or any of its directors or officers (in
conduct relating to AJ), be indicted for any activity listed at 49 C.F.R. 29.800(a), and an
automatic three (3) year debarment should Al, or any its directors or officers (in conduct
relating to AI), be convicted of, or receive a civil judgment in an action brought by the
United States for, any activity listed at 49 C.F.R. 29.800(a).

PART 3. RELEASE
3.1  Scope of Release of AINE and Al
3.1.1 In this Agreement, DOT and FHWA release AI NE and Al from all administrative

liability arising from 5,700 “10/9 loads” (defined below) of concrete delivered by AINE
to the CA/T project.
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3.1.2 For purposes of this Agreement, a 10/9 load of concrete shall mean: (1) concrete
loads that did not meet CA/T project specifications as a result of concrete being more
than 90 minutes old from the time it was batched to the time it was delivered to the CA/T
project, exclusive of Known Post-90-Minute Concrete Loads (defined below in Section
3.1.3(b)) and Water/Chemical Added Loads (defined below'in Section 3.1,3(b)); and (2)
concrete loads that included a mixture of concrete that met CA/T project specifications
with non-conforming concrete that was lefiover from the same CA/T project, another
CA/T project, or a non-CA/T project, exclusive of Known Post-90-Minute Concrete
Loads and Water/Chemical Added Loads.

3.1.3 (a) The FHWA may not seek to suépend or debar AI NE for any non-conformance

with specifications in the 5,700 10-9 loads. However, outside of those 5,700 loads, the
FHWA may seek further suspension or debarment against AT NE should the FHWA
determine, by a preponderance of the evidence for a debarment or adequate evidence for
a suspension, that concrete delivered to the CA/T by AI NE lacked the specified
materials, consisted of unapproved material, or consisted of unapproved proportions of
materials, including cement, cementitious materials (fly ash, slag, or microsilica),
aggregate (fine and course), chemical additives, or any other materials, except where
such non-conformance was de minimis.

(b) FHWA and AI NE agree that suspension or debarment may not be imposed solely
based on the delivery of any loads of AI NE concrete that AI NE can demonstrate by a
preponderance of the evidence that the Massachusetts Turnpike Authority or its
predecessor agencies (together, “MTA”) or any of its representatives (including, without
limitation, inspectors, project managers, general contractors, or subcontractors to whom
AINE was a supplier) authorized or accepted for delivery to the CA/T, if the MTA or
any such representative had actual knowledge that (1) the loads were outside of the CA/T
time specification as a result of the concrete being more than 90 minutes old from the
time it was batched to the time it was delivered to the CA/T project (“Known Post-90-
Minute Concrete Loads™) or (2) that water or chemicals were added to the concrete
beyond the mix design specifications that disgunised the fact that the concrete loads did
not meet design specifications (“Water/Chemical Added Loads”). Nothing in this
subparagraph (b) shall apply to any deficiencies in the concrete other than those outlined
in the previous sentence, nor shall authorization or acceptance include authorization or
acceptance obtained by AI NE as the result of collusion, misrepresentation, or fraud by
AINE or any of its employees,

(¢) Nothing in this Agreement shall limit any of the defenses that AI NE may have with
respect to such suspension or debarment.

3.1.4 There shall be no presumption that any defect discovered in AT NE concrete was
caused by, or is attributable to a failure in responsibility by, AI NE, and any such
causation and responsibility shall be affixed to AI NE only by a preponderance of the
evidence.
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3.1.5 It is not the intent of the parties to treat de minimis errors in the batching or
delivery of concrete occurring in the ordinary scope of the work as a basis for FHWA
action (including, without limitation, debarment or suspension proceedings) against Al
NE.

e

3.1.6 The FHWA agrees that AT NE shall not be subject to any administrative liability
(including, without limitation, suspension and debarment) for delivering concrete to the
CAJ/T project that was permitted under CA/T project specifications that were in place at
the time the concrete was delivered.

PART 4. A1 OVERSIGHT OBLIGATION
4.1 Al Oversight of AINE

4.1.1 If the FHWA determines that there is a demonstrable failure by Al to properly
oversee Al NE’s compliance with applicable laws and regulations resulting from AI’s

(1)  failing to follow established internal controls and related compliance
procedures;

(2)  failing to develop, implement or enforce an adequate Corporate Integrity
Program;

3 failing to ensure that AI NE has developed an adequate Corporate
Integrity Program; or

(4)  failing to reasonably audit AI NE’s compliance with the Corporate
Integrity Program and related compliance policies,

then, FHW A may, subject to the provisions of this section, initiate suspension or
debarment proceedings against Al pursuant to 49 C.F.R. Part 29. The commission of an
offense by AI NE, or any of AI NE’s officers or management employees (in conduct
relating to AI NE), of any activity listed at 49 C.F.R. 29.800(a) may be evidence of, but
not conclusive proof of, a failure by Al of its oversight responsibilities. Al will report to
the FHWA any known non-compliance issues with respect to AI NE and describe Al’s
remedial actions addressing the issue. Should FHWA fail to agree with the adequacy of
the remedial actions Al proposes to take, Al agrees to engage in good faith discussions
with FHWA to identify mutually agreeable remedial actions. If, after discussing AI's
remedial actions, the FHWA. determines that AI has not taken adequate remedial actions,

then the FHW A may initiate suspension or debarment proceedings against Al pursuant 49

C.F.R. Part 29, and Al shall retain all of its defenses in such proceedings.
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4.2  Meeting with FHWA Administrator

42.1 Within sixty (60) days after the execution of this Agreement, the chief executive
and the corporate compliance officer of Al shall meet.with the FHWA Administrator to
provide an assurance that it intends to exercise adequate control over the operations of its
subsidiaries, including AI NE, to ensure that its subsidiarie§ will not defraud the
Government and will operate in compliance with the law.

4.3 Al Implementation of July 26, 2007 Plea Agreemént

43.1 All terms of the July 26, 2007 Plea Agreement shall be accepted and implemented
by Al as well as by AINE.

PART 5. INSURANCE OBLIGATION
5.1 Al NE Liability Insurance

5.1.1 Itis agreed that, for a period of thirty (30) years from the date of execution of this
Agreement, Al NE will maintain commercial general liability insurance coverage and/or
other available liability coverage, with annual limits of not less than $75 million, to cover
any future AI NE liability for damages arising out of any Major Structural Concrete Flaw
cansed primarily by AI NE’s failure to comply with the applicable CA/T project mix
design specification, where such non-conformance was not de minimis.

5.1.2 For purposes of this Agreement, this insurance liability coverage would apply
only to the extent the funds deposited by AI NE in the CA/T maintenance frust account
specified in the July 26, 2007 Plea Agreement (in addition to any appreciation of the
funds in that account) have been exhausted as a result of expenditures on future
maintenance or future repairs on the CA/T.

5.1.3 For purposes of section 5.1.1, “Major Structural Concrete Flaw” means a flaw in a
concrete structure or element of the CA/T project that is caused primarily due to concrete
supplied by AI NE and not attributed to design or constructability defects that require the
closing or downgrading of the operating condition or function of a structure until
corrective measures/actions are taken that will return the structure to its as-designed
condition or that requires extensive repairs or non-routine long-term maintenance to
maintain the durability of the concrete. AI NE, FHWA and MTA will attempt in good
faith to determine by mutual agreement whether a Major Structural Concrete Flaw is
caused primarily by AI NE supplied concrete. To the extent there is a disagreement as to
whether a Major Structural Concrete Flaw is caused primarily by AI NE supplied
concrete, such disagreement will be resolved by a fact-finding process agreed to by the
FHWA, AI NE and AI NE'’s general liability insurer or, as a matter of last resort,
determined by a final judgment of a court of competent jurisdiction. The insurance
policy or policies shall cover damages for which AI NE is found liable pursuant to this
Part (Part 5), including, where applicable, investigation, material and labor costs
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associated with the defect identification and repair or replacement of a structure or
structural ¢lement. Routine maintenance repairs are excluded.

5.1.4 This insurance will apply only to AI NE’s liability in damages for repairs required
as a result of non-compliant concrete delivered by AI NE and does not apply to concrete
flaws unrelated to and beyond the specifications, construction activities, or maintenance
activities at the CA/T beyond AI NE’s control.

5.1.5 AINE shall have sixty (60) days from the date of this Agreement to obtain these
insurance policy(ies).

5.1.6 The FHWA’s rights and obligations under this Part (Part 5) may be assigned, in
whole or in part, to the MTA.

PART 6. CONCRETE TESTING PROGRAM
6.1  AI NE Reimbursement of Testing Costs

6.1.1 AINE will reimburse FHWA (or, if FHWA accomplishes its testing program
through the Commonwealth of Massachusetts) up to $500,000 of any testing that is
attributable to locating, testing, and analyzing non-compliant concrete delivered by Al
NE to the CA/T project.

6.2  Mutual Cooperation

6.2.1 In advance of future testing, FHWA agrees to give AI NE and its consultant, CTL
Group (“CTL"), a reasonable opportunity to provide comments to FHWA regarding the
scope and methodology of the testing procedures that FHWA intends to use for such
future testing., In addition to AI NE and CTL receiving advance notice of future testing
and a reasonable opportunity to provide comments, upon submission of any request for
payment, AI NE will be afforded a reasonable opportunity to verify, in good faith, that
the expenses underlying the payment request are attributable to locating, testing, and
analyzing non-compliant AI NE concrete. In making this determination, the FHWA will
cooperate with AI NE to provide it with the necessary information, subject to prior
approval by the Department of Justice and the Office of Inspector General of the U.S.
Department of Transportation (and the Massachusetts Attorney General’s Office if testing
is conducted through the Commonwealth of Massachusetts), in order to make this
determination.
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6.2.2 Prior to the execution of this Agreement, FHWA will use best efforts to provide
AINE and CTL with all materials relating to the scope and methodology of all testing
already undertaken, and will consider CTL comments on such scope and methodology.
AINE agrees that the FHWA has already provided AINE with the information relating
to the scope and methodology of testing already undertaken, .The FHWA will also use
best efforts to provide AINE and CTL with any test results that are complete and
available prior to the execution of this Agreement. Additionally, upon AI NE’s payment
of the sums required pursuant to section 6.1.1, the FHWA agrees to disclose to AINE the
results of any tests, subject to prior approval by the Department of Justice and Office of
Inspector General of the U.S. Department of Transportation (and the Massachusetts
Attorney General’s Office if testing is conducted through the Commonwealth of
Massachusetts), conducted for the purpose of analyzing non-compliant concrete delivered
by AINE.

6.2.3 AINE will fully cooperate in FHWA’s identification and testing of all poured and
allegedly non-compliant concrete delivered to the CA/T project, and make all of its
records, and employees (including CTL and other consultants) available. ATNE will also
make reasonable efforts to assist in obtaining the cooperation of any knowledgeable
former employees for this purpose.

6.3 CA/T Maintenance Trust Account

6.3.1 Any payments made pursuant to section 6.1.1 of this Agreement will be in
addition to the CA/T maintenance trust account specified in the July 26, 2007 Plea
Agreement that is being established and funded with damages paid by AINE. AINE
agrees that this maintenance account may fund additional concrete testing of the CA/T
project that may be beyond the scope of this provision.

PART 7. MONITORING PROGRAM
71 General

7.1.1 AI NE shall employ a monitor that reports to, and is controlled by, the monitoring
agencies and any designees, and ensures the monitoring agencies and any designees that
AINE is conducting business in a lawful and ethical manner. The employment of 2
monitor by AI NE is a necessary condition to the FHWA’s agreement not to suspend or
debar AINE, as provided in sections 2.1.1, in order to reduce the risk to the FHWA of
continuing to do business with AI NE.

7.2  Control
7.2.1 The monitor shall be subject to the exclusive control and direction of the

monitoring agencies. Additionally, the FHWA, in its discretion, may allow other
designees control over the monitor.
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7.3 Term

7.3.1 AI'NE shall employ a monitor for a period of five (5) years from the date of the
execution of the contract between AI NE and the monitor or the date of this Agreement,
whichever occurs later. Afier a period of three years, Al NE may request the FHWA to
terminate or modify the monitoring requirement. FHWA will give AT NE’s request
favorable consideration if the FHWA determines: (A) AI NE has made all required
payments to the CA/T maintenance account; (B) the monitor has not found any major
compliance issues; (C) AINE has fully cooperated with the monitor; (D) AINE
demonstrates, and the monitor confirms, that it has established adequate policies and
controls; (E) AI NE demonstrates, and the monitor confirms, that AT NE is fully
implementing and carrying-out its compliance program; and (F) the Chief Executive of
AINE executes an affidavit, in a form acceptable to the FHWA, certifying that the
company, to the best of his or her knowledge, is in full compliance with all applicable
laws, regulations and contract specification. The FHWA will make a good faith
determination as to whether to waive or modify the fourth and/or fifth years of the
monitoring requirement and such determination will be final and not subject to judicial
review.

7.4 Selection

7.4.1 The monitoring agencies will select the monitor. The monitor must have
adequate expertise, resources, and independence from Al and AT NE as determined by
the monitoring agencies. It is the intention of the FHWA to select Huron Consulting
Group as the monitor.

7.4.2 Al and AINE may propose monitors to the monitoring agencies, but the
monitoring agencies are not bound to consider or accept any such monitor that may be
proposed.

7.4.3 The monitoring agencies will consult with Al and AI NE on the monitor’s fees
prior to selection. However, the monitoring agencies will ultimately decide whether the
fees are reasonable. :

7.4.4 If, for any reason, the selected monitor is unable to fulfill its responsibilities, the
monitoring agencies will promptly select a new monitor for the duration of the previous
monitor’s term. The new monitor will be selected in the same manner as provided in
section 7.4.1 — 7.4.3 and subject to all the terms and conditions provided in this
Agreement.

7.5  Monitor Contract
7.5.1 Once AINE has been notified by the FHWA that the monitoring agencies have

selected a monitor, AT NE shall enter into a contract providing for all applicable terms
and duties under this Agreement.
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7.5.2 AINE, and the monitor shall execute a contract within two (2) weeks after the
FHWA notifies AI NE that the monitor has been ofﬁexally selected, unless extended by
the FHWA for good cause.

7.5.3 The contract shall include any such terms and conditions deemed necessary or
otherwise desirable by the monitoring agencies, including a provision providing for the
termination of the contract by the FHWA for convenience, and shall be subject to the
monitoring agencies approval before it is executed.

7.6  Funding
7.6.1 All expenses and fees of the monitor will be the sole responsibility of AI NE.

7.6.2 AINE shall fund and establish an escrow account through which the monitor’s
expenses will be paid. The escrow account shall be maintained by an independent trustee
who will pay all the monitor’s fees and expenses from the funds in the account. The
trustee shall have complete discretion as to the payment of the monitor’s invoices.

7.6.3 Should any dispute arise as to whether any activity or expense either falls within
the scope of the contract or this Agreement or is necessary, the trustee shall promptly file
a protest with the FHWA stating the basis for the protest. The FHWA, in coordination
with other monitoring agencies and designees, as appropriate, will then make a decision
as to the matter in dispute and the FHWA’s decision will be final.

7.7  Scope of Monitoring Program

7.7.1 Generally, the scope of the monitoring program shall include AI NE’s
performance of all DOT funded contracts, and any other public confracts within the
discretion of the FHWA, and any AI NE’s business operations related to the performance
of such contracts. Additionally, the monitoring program shall include AI’s controls and
oversight processes and policies related to the oversight of AI NE’s business operations.

7.8  Specific Duties of the Monitor

7.8.1 Within sixty (60) days after the execution the contract with the monitor, the
monitor shall complete a review the controls and oversight processes and policies of Al
to ensure Al is adequately overseeing the operations of AI NE and evaluate the
effectiveness of any such controls and oversight processes and policies. Al shall
implement any necessary and reasonable changes identified by the monitor.

7.8.2 The monitor may, at any time, make recommendations to Al with respect to the
effectiveness of AI’s controls and oversight processes and policies with respect to AT NE.
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7.8.3 The monitor shall examine and investigate all aspects of AI NE’s business
involved or otherwise connected with the performance of any contract funded by the
DOT, and any other public contracts within the discretion of the FHWA. Such
examination and investigation shall be conducted to ensure compliance with all
applicable laws, rules, and regulations (including, but not lifnited to, those related to
antitrust, claims to the government, statements to the government, quality control/quality
assurance, DBE, Davis-Bacon, bribery, gratuities, kickbacks), and contract specifications.

7.8.4 Within 60 days after execution of the contract with the monitor, the monitor shall
complete a review of all AI NE internal controls and policies related to the performance
of public contracts, including those concerning antitrust compliance, quality
control/quality assurance, and the submission of claims or invoices. AI NE shall
implement any reasonable changes identified by the monitor.

7.8.5 The monitor shall conduct regular audits as appropriate to ensure AINE’s
compliance with all applicable laws, rules, and regulations (including, but not limited to,
those related to antitrust, claims to the government, statements to the government, quality
control/quality assurance, DBE, Davis-Bacon, bribery, gratuities, kickbacks), contract
specifications, and internal controls and policies.

7.8.6 AINE’s Compliance Department shall maintain its existing hotline telephone
number that any AI NE employees, subcontractors, suppliers, or general contractors may
contact to report illegal or improper conduct. Such contacts may, at the discretion of the
caller, remain anonymous. AI NE shall report such calls to Al, and Al shall in turn report
to FHWA any non-compliance and remedial actions applied thereto as set forth in section
4.1.1 of this Agreement. Al NE shall distribute this hotline number to all employees,
subcontractors, suppliers, and general contractors with a statement explaining the purpose
of the number, and that any complaints made to the number will be confidential. The
monitor shall regularly review Al NE’s implementation and administration of its hotline.
AINE shall maintain a record of all calls received through the hotline and the nature of
the complaint of any such call, which shall be made available to the monitor upon
request. If the monitor deems necessary, it may establish its own hotline telephone
number that AI NE employees, subcontractors, suppliers, or general contractors may
contact to report illegal or improper conduct. In such case, AINE shall ensure that the
monitor’s hotline telephone number is distributed in the same manner as its own hotline
telephone number. Al and AINE shall expressly agree that no employee, subcontractor,
supplier, or general contractor will suffer any consequences from AI NE, AJ, or any of
AT’s subsidiaries, for making any report to the hotlines.

7.8.7 The monitor shall conduct regular and periodic on-site project inspections to
ensure that any DOT funded projects, and any other public contracts within the discretion
of the FHWA, are being constructed in accordance with applicable contract
specifications, laws and regulations. To the extent that approval by a third party is
necessary for access to any Al NE work sites, AI NE shall use its best efforts to secure
the consent of such third party for the monitor’s access.
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7.8.8 The monitor shall conduct regular and periodic inspections of Al NE’s plants and
other facilities to ensure that all controls are being followed, all applicable contract
specifications are being met, and the company is complying with all applicable laws and
regulations.

-

7.9  Cooperation
7.9.1 Both AINE and Al will fully cooperate with the activities of the monitor.

7.9.2 The monitor shall have access to all Al records and documents concerning the
controls and oversight processes and policies over AINE. AT shall provide reasonable
access to any employee knowledgeable about such controls and oversight processes and
policies,

7.9.3 The monitor shall have access to all employees, information, and records of Al
NE without exception. Such information and records include, but not be limited to, all
books, records, logs, ledgers, files, accounts, computer and electronic records,
documents, correspondence, proposals, bids, ¢-mail, tax returns, and payroll and

personnel records. Al NE shall provide the monitor access to all employees and assist the -

monitor in obtaining access to or information from former employees. The monitor will
not disclose any AI NE trade secrets or information obtained in any personnel file except
if deemed necessary as part of a report or other communication to the monitoring
agencies and other designees. The monitor shall also have access to all information
generated and developed by any prior monitors. In the event AI NE objects to disclosing
any records or information to the monitor on the basis of attorney client privilege, Al NE
will provide to the consultant the date, author, and nature of the documnent or information.
The monitor will report the assertion to the FHWA, and a determination will then be
made on proceeding further. The FHWA agrees to refrain from compelling AI NE from
performing any act that would constitute an express or implied waiver of the attorney
client privilege. However, Al NE shall preduce any record or information the FHWA
deems necessary for the monitor to effectively monitor AI NE as permitted under this
Agreement, ’

7.9.4 AINE will provide the monitor with access to, and exclusive use of, appropriate
workspace that is both private and secure. AI NE will also provide the monitor access to
adequate copying and communications equipment.

7.9.5 Al and AINE will promptly notify the FHWA and the monitor if they know, or
have reason to know, they are under investigation by a law enforcement authority and if
any law enforcement authority makes a request for information, including issuance of a
subpoena.
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8.1.1

PART 8. CORPORATE INTEGRITY PROGRAM

Within sixty (60) days after the execution of this Agreement, Al and AI NE,

under the monitor’s oversight and with the monitor’s-cooperation and input, shall
institute an effective AI NE Corporate Integrity Program that includes both a Code of
Business Ethics and Corporate Compliance Program. Al and AINE will be given the
opportunity to present the monitor with the existing AI NE compliance and ethics
programs, and the monitor will consider those existing programs as the components of
the AINE Corporate Integrity Program.

8.1.2

The Code of Business Ethics for AI NE shall, at a minimum, include the

following elements:

A

B

8.1.3

% W g oW

Commitment by the organization’s top management to abide by the code and
ensure that all employees are aware of and abide by the code;

Applies to all levels of the organization;

A letter from the president or chief executive of the organization communicating
what the code is and the organization’s commitment to following the code;

A table of contents so that employees will be able to easily find the organization’s
policy for a specific issue;

A statement of policy concerning the code and the general rules that apply to the
code;

Contain standards that communicate what issues employees should be aware of
and what to do whenever confronted with any such issue;

A statement requiring employees to report suspected violations and to cooperate
with the implementation of the code; and

A statement that clearly communicates the consequences for code violations,

The Corporate Compliance Program for AI NE shall have the following elements:

The company’s governing authority, top management, and parent company must
fully support all elements of the program. This includes being knowledgeable
about the content and operation of the program and exercising oversight with
respect to the implementation and effectiveness of the program;

A specific individual within the company is appointed as the Corporate
Compliance Officer, who is responsible for the day-to-day administration and
implementation of the program. This position should be a separate, independent
position within the company that only reports to the company’s top executive
officer and parent company;

The program shall include regular training of all employees, including top
management, regarding the both the program and code of business ethics. The
program should also include legal training on compliance with specific regulatory
areas that are directly applicable to the company;
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D. The program shall include procedures for employees and others to confidentially
report suspected violations and to safeguard the confidentiality of the source. The
program shall also prohibit any form of retaliation for reporting a suspected
violation;

E. The program shall require investigations of all suspected violations and shall
include procedures to safeguard the confidentiality of such investigations;

F. The program shall include requirements to regularly audit the company’s internal
accounting controls and other procedures to ensure their effectiveness in
safeguarding against inaccuracies, fraud, or other misconduct;

G. The program shall commit to providing sufficient resources, including the hiring
of consultants and outside auditors, investigators, and legal counsel, in the
administration and implementation of the program; and

H. The program shall ensure that appropriate steps will be taken whenever a
violation occurs or whenever deficiencies are found in the company’s control
systems or whenever recommendations are otherwise made to improve the
company’s ethical and legal compliance.

8.1.5 The monitor shall oversee AI NE’s implementation of the Corporate Integrity
Program, but AT and AI NE shall be responsible for the development, implementation,
and adequacy of the AI NE Corporate Integrity Program.

8.1.6 The monitor shall conduct regular audits as appropriate to ensure that Al and Al
NE are adequately implementing the AI NE Corporate Integrity Program and that the
Corporate Integrity Program is effective.

8.1.7 Al and AI NE shall institute any reasonable changes to the AI NE Corporate
Integrity Program as may be required by the monitoring agencies or the monitor.

PART 9. REPORTS
9.1  Reports by the Monitor

9.1.1 The monitor shall report monthly to the monitoring agencies on AI NE’s activities
and compliance.

9.1.2  The monitor shall submit written quarterly reports on all activities conducted by
the monitor, as well as Al and AI NE’s compliance with the monitoring agreement, to the
monitoring agencies. Such reports will be provided to both Al and AT NE by the monitor
within thirty (30) days afier submission to the monitoring agencies.

9.1.3  The monitor may make other reports to the monitoring agencies at any time as
deemed appropriate. Such reports may be made on the monitor’s own initiative or
pursuant to a request from the monitoring agencies. Such reports will be disclosed to
either AT or AI NE within thirty (30) days after submission to the monitoring agencies.
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9.1.4 The monitor may make any communications to the monitoring agencies in
whatever form, concerning any matter in confidence.

9.1.5 The monitor may make reports to other goverimlent designees at the discretion of
the FHWA.

-

9.1.6 Within six (6) months, the monitor shall submit a report to the monitoring
agencies concerning its activities related to the review of AI’s controls and oversight
processes and policies with respect to Al NE, AI NE’s internal controls and policies, and
- AINE’s development and implementation of its Corporate Integrity Program. Such
report shall also include the monitor’s assessment of the effectiveness of AI’s controls
and oversight processes and policies with respect to AINE, AI NE’s internal controls and
policies, the changes made to these internal controls and policies, and the development,
implementation, and adequacy of AI NE’s Corporate Integrity Program.

PART 10. MISCELLANEOUS

10.1.1 IfFHWA or the United States Attorney’s Office for Massachusetts provides Al
NE with credible information of additional individuals at AT NE being culpable of
wrongdoing in connection with AI NE’s alleged use of non-specification concrete on the
CA/T project, AI NE will terminate those additional individuals.

10.1.2 AINE shall provide FHWA with evidence of its termination of Robert B.
Peckham.

10.1.3 Except as otherwise provided for in this Agreement or in the July 26, 2007 Plea
Agreement, the United States and the Commonwealth of Massachusetts reserve the right
to seek indemnification from AI NE in the event a claim is filed by a third party against
either the United States or Massachusetts for damages resulting from non-compliant
concrete delivered by AI NE to the CA/T project. '

10.1.4. Nothing in this Agreement shall be construed to require Al or AI NE to disclose
information protected by the attorney-client privilege, and nothing in this Agreement
constitutes a waiver of Al’s or AI NE’s attorney-client privilege protections. Except as
required to enforce this Agreement, all confidential commercial or financial information
of AT or AI NE shall be kept confidential by the monitor, the monitoring agencies, or any
agency that is entitled to receive the information under the terms of this Agreement.

10.1.5 It is understood that any information in the FHWA s possession pursuant to the
terms of this Agreement, are subject to the Freedom of Information Act (FOIA) and the
USDOT’s implementing regulations under 49 C.F.R. Part 7. To the extent that any
information satisfies the criteria in Exemption 4 of FOIA, the FHWA, in accordance with
49 C.F.R. Part 7, will notify AT NE that a request has been made and identify the records
the FHWA has in its possession that are responsive to the request. AINE will then have
the opportunity, pursuant to 49 C.F.R. 7.17, to object to the release of any such record.
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10.1.6 This Agreement shall have only one original, which shall be maintained by the
FHWA. All other signatories to this Agreement shall receive copies.

10.1.7 The FHWA hereby attests that DOT has consented to and is in agreement with

this Agreement.

-

10.1.8 This Agreement shall be effective on the date of signature by the FHWA

debarring official.
Aggregate Industries Northeast Region, Inc.

lBy:

Robertd Huet; President

Counsel for
Aggregate Industries Northeast Region, Inc.

7/ % f57

Date

7/ 7/57

A

R. Robert f’B'Beo, Esq.

Aggregate Industries Management, Inc.

-

Louis Beauchemin, President

Counsel for
Aggregate Industries Management, Inc.

/WA

Date

7 /2% /07'

Date

7/96/07

“R. Robert Popeo, Esq Date
7&:;7/ 7/et/or
King W/ Gee Dafe '

Debarrix(g Official
Federal Highway Administration
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ACKNOWLEDGMENT OF AGREEMENT

The Board of Directors has authorized me to execute this
Plea Agreement and attached Civil Settlement Agreement on behalf
of Aggregate Industries Northeast Region, Inc. The Board has
read this Plea Agreement, the attached criminal Information, the
Civil Settlement Agreement including its attachment, and the FHWA
settlement agreement in their entirety and has discussed them
fully in consultation with Aggregate Industries Northeast Region,
Inc.’s attorney. The Board acknowledges that these documents
fully set forth Aggregate Industries Northeast Region, Inc.’s
agreement with the Government. The Board further states that no
additional promises or representations have been made to
Aggregate Industries Northeast Region, Inc. by any officials of
the Government in connection with the disposition of this matter,
other than those set forth in the Plea Agreement, the attached
Civil Settlement Agreement, and the attached FHWA settlement

agreement.
Roberfo Huet
President
Aggrega ndustries Northeast Region, Inc.

Dated: /é
2 7 S

R Robeft Popeo, Esq.j/

Mintz Levin Cohn Ferr¥s Glovsky and Popeo, P.C.

Counsel for Aggregate Industries Northeast Region,
Inc. '

Dated:// %40 /
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Aggregate Industries Northeast Region, Inc.

Action by Unanimous
Written Consent of
the Directors -
Without a Meeting : : July 26, 2007

Pursuant to Section 8.21 of Chapter 156D of the Gener.al Laws of the Commonwealth of
Massachusetts, the undersigned, being all of the Directors of Aggregate Industries Northeast
Region, Inc., a Massachusetts corporation (the “Corporation™), do hereby consent to the
following action and direct that this written consent be filed with the records of the meetings of
the Directors of the Corporation, which shall constitute, for all purposes, votes at a special
meeting of the Directors of the Corporation.

WHEREAS, ithe AI NE board has the authority to enter into a criminal plea agreement on
behalf of the Corporation; and

WHEREAS, the AI NE board has reviewed the Plea Agreement proposed by the United
States Attorney’s Office for the District of Massachusetts (dated July 26, 2007), under which the
Corporation would plead guilty to a single count Information charging the Corporation with
violating Title 18, U.S.C., Section 286 (Conspiracy to defraud the Government with respect to
claims), and the Al board has also reviewed the proposed Information; and

WHEREAS, the Al NE board has consulted with legal counsel in connection with this
maiter;

NOW WHEREFORE the Corporation adopts the following votes:

VOTED: That the Corporation hereby approves the entry into the proposed Plea
Agreement.
VOTED: That the Corporation is authorized to plead guilty to the charge speciﬁéd

in the proposed Information.

VOTED: That the President of the Corporation, Roberto Huet, is hereby
authorized to enter a plea of guilty on behalf of AI NE in U.S. District
Court in Massachusetts and to execute the Plea Agreement and all other
documents necessary to carry out the provisions of the Plea Agreement.




VOTED:

- That the officers of the Corporation be, and each of them hereby is,

acting singly, authorized to do or cause to be done any and all such other
acts and things and to execute and deliver any and all such further
documents as such officer or ‘6fficers so acting deem necessary or
appropriate to carry into effect the full intent and purpose of the
foregoing votes, the taking of any such actions or the execution or
delivery of any such documents by such officer or officers to be
conclusive evidence that the same were. authorized by this vote.

This written consent may be executed in any number of counterparts, each of which shall

be deemed an original but all of which together shall constitute one and the same instrument.

4)99842v.1

DIRECTORS:

Roberto Huet

Louis Beauchemin

K st { gim
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Della M. Harris
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VOTED:

That the officers of the Corporation be, and each of them hereby is,
acting singly, authorized to do or cause to be done any and all such other
acts and things and to execute and deliver any and all such further
documents as such officer or officers so acting deem necessary or
appropriate to carry into effect the full intent and purpose of the
foregoing votes, the taking of any.such actions or the execution or
delivery of any such documents by such officér or officers to be
conclusive evidence that the same were authorized by this vote.

This written consent may be executed in any number of counterparts, each of which shall

be deemed an original but all of which together shall constitute one and the same instrument.

4099842v.1

DIRECTORS:

Roberto Huet /

Albert L. Stone III

Louis Beauchemin

O’Della M. Harris




AGGREGRATE INDUSTRIES NORTHEAST REGION, INC.

CERTIFICATE OF SECRETARY
AS TO VOTES -

-

I, O'Della Harris, as Secretary of Aggregate Industrics Northeast Region, Inc., a
Massachusetts corporation (the “Corporation™), do hereby certify that attached hereto as Exhibit
A is a true, correct and complete copy of votes of the Board of Directors of the Corporation
adopted on July 26, 2007 with respect to the transactions contemnplated by the Plea Agreement,
dated as of July 26, 2007, by and between the Corporation and United States Attorney for the
District of Massachusetts and the Commonwealth of Massachusetts named therein (the
“Agreement™), and that said votes have not in any way been amended, annulled, rescinded or
‘revoked and remain in full force and effect as of the date hereof.

IN WITNESS WHEREQF, I have hereunto set my hand this 26th day of July, 2007.

AGGREGRATE INDUSTRIES
NORTHEAST REGION, INC.

({ i@/@j """ 7, ‘

O Della Harris  ~ *
Secretary




VOTED:

VOTED:

VOTED:

VOTED:

4102753v.1

Exhibit A

That the Corporation hereby approves the entry into the proposed Plea
Agreement.

That the Corporation is authorized to plead guxlty to the charge specified
in the proposed Information.

That the President of the Corporation, Roberto Huet, is hereby
authorized to enter a plea of guilty on behalf of AI NE in U.S. District
Court in Massachusetts and to execute the Plea Agreement and all other
documents necessary to carry out the provisions of the Plea Agreement.

“That the officers of the Corporation be, and each of them hereby is, acting

singly, authorized to do or cause to be done any and all such other acts -
and things and to execute and deliver any and all such further documents
as such officer or officers so acting deem necessary or appropriate 10
carry into effect the full intent and purpose of the foregoing votes, the
taking of any such actions or the execution or delivery of any such
documents by such officer or officers to be conclusive evidence that the
same were authorized by this vote.




